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President’s Annual Report 


by Gerald F. Richman 


A reflective look at this past year is a 
harbinger of things to come. Pressures for 
change have been greater than ever before 
and indeed there have been both a signifi- 
cant awakening as well as a number of 
changes. 

Ironically, while we are having some of 
our greatest successes and proudest achieve- 
ments as a profession and as a Bar, we are 
being challenged both internally and exter- 
nally as never before. 

For example, we are proudly able to 
maintain our dues structure at $140 per 
year without any increase for the third year 
in a row, when two to three years ago we 
had projected increases. Despite a substan- 
tially increasing membership (we are now 
up to 36,230), the Bar staff size remains 
approximately constant while providing 
greater services under the professional 
management of our executive director, 
John F. Harkness, Jr. 

Yet, we have dissidents in our ranks who 
seek to lower the dues and cut down Bar 
services at just the time when our members 
are rightfully demanding that we act to 
improve their image, protect profession- 
alism, and provide greater service to them 
and to the public. Similarly, the public 
clamors for greater access to the system 
and even more effective prosecution of 
grievance complaints despite the fact that 
in a recent article in the Hollywood Sun- 
Tattler, which critically examined the regu- 
lation of the professions, the author con- 
cluded: 

“The 37,000 members of The Florida Bar 
undergo perhaps the most rigorous back- 
ground checks of any nonlaw enforcement 
professionals licensed in Florida.” 

At the same time, the article, “Phony 
Professionals,” examined the widespread 
situation where “everyday people are the 
victims who wind up on a casualty list at 
consumer advocate agencies from Holly- 
wood to Tallahassee,” and goes on to 
explain how people are duped by someone 


1985 and Beyond: Winds of Change 


they thought to be reputable and may be 
caused financial damage ranging from a 
few hundred dollars to many thousands— 
exactly the kind of injuries The Florida 
Bar’s unauthorized practice of law pro- 
gram has been designed to prevent. Hope- 
fully, in a modified form the Bar will 
continue to act in the public interest in a 
manner superior to that of the Department 
of Professional Regulation or other similar 
State agencies. 


By way of reflection, the media “battle” 
with Mrs. “What’s Her Name” from 
Jacksonville consumed a great amount of 
time and energy for the Bar and from a 
public relations standpoint could not be 
won. Nevertheless, in retrospect it had the 
healthy effect of highlighting an area in 
which we lack strength: our ability to 
communicate to create a more accurate 
understanding of the important contribu- 
tion of law and lawyers to society. In the 
future we can expect more attacks and 
more battles: we must be introspective, we 
must constantly improve the services we 
provide both to our members and to 
society, and we must be prepared and 
organized on an ongoing basis to win 
public support through an accurate and 
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fair presentation of our activities. 

Spurred on by the public relations battle, 
we have hired a professional public rela- 
tions firm whose preliminary survey and 
recommendations at this writing are both 
informative and instructive. Some exam- 
ples: 

1. The public does not truly understand 
what the Bar is or what it does. Members of 
the public do not distinguish between the 
acts of The Florida Bar or those of local 
voluntary bar associations. Even the major- 
ity of law students are largely unaware of 
the role of The Florida Bar and the services 
it provides to its members and the public. 
Instead, they mistakenly confuse the Bar 
with the Board of Bar Examiners or view 
the Bar as a “social club.” (This is precisely 
why I have begun the program of addres- 
sing incoming freshmen law classes which I 
hope will continue in the future and even- 
tually reach all law students in Florida.) 
Even many of our own members view the 
Board as being entirely composed of “silk 
stocking lawyers” from only the largest 
firms. They are unaware of the number of 
small firms or single practitioners who 
serve on the Board—and are certainly 
largely unaware of their uncompensated 
(even as to expenses) and time-consuming 
service and dedication, averaging from 
three to several days or more every two 
months attending Board meetings, com- 
mittee meetings, preparing for meetings 
and responding to their constituents. 

2. The public is largely unaware of how 
the grievance system functions and how or 
where to file a complaint. They are unaware 
of the excellent pamphlets provided by the 
Bar—which too often go no further than a 
lawyer’s office. 

3. They are not supportive of the use of 
nonlawyers to perform legal functions— 
but strongly desire that we reduce the cost 
of legal services and make greater use of 
nonlawyer personnel (paralegals) under 
lawyer supervision. (The Commission on 


; 
or 


Access to the Legal System is addressing 
this issue.) 

4. They favor the concept of contingent 
fees, but do not understand the justifi- 
cation for large percentages where there are 
large awards. (I have recently appointed a 
special commission to review this issue and 
make recommendations to the Board of 
Governors by the July meeting.) 

5. The public generally dislikes the bad 
taste and negative image conveyed by much 
of lawyer advertising. If lawyer advertising 
is here to stay, the Bar should assume an 
active role in assisting its members to 
improve the quality of advertising. The Bar 
must do more in the way of institutional 
advertising, particularly in radio and tele- 
vision media. Moreover, we must more 
actively and publicly prosecute false and 
misleading advertising and advertising 
otherwise in violation of the Code of 
Professional Responsibility (to the fullest 
extent constitutionally permitted, I might 
add). 

6. The public does not understand the 
role or importance of law or lawyers in 
society. We must educate more and com- 
municate better. (Hence my strong support 


for our youth and the law program, Law 
Day and aggressive public relations pro- 
gram.) 

7. We must expand our Bar public 
relations services staff at ail levels, includ- 
ing providing a local public relations capa- 
city. We must provide the planning ability 
to foresee crises and to react quickly and 
effectively through credible local spokes- 
persons who are prepared in advance to be 
called upon as the need arises. We should 
have a “media hotline” available. 

8. Surprisingly, the public favors self- 
regulation by the Bar—provided that it is 
effective and that they understand and are 
informed of its effectiveness. 

9. The Media Law Conference should be 
expanded to include discussion and debate 
of timely substantive issues (e.g., access to 
the legal system, IOTA, medical and legal 
malpractice, judicial improvements, and 
pro bono activities). 

10. In short, our public relations must be 
more proactive instead of simply reactive. 

Similarly, in the legislative arena it is 
clear to me that our membership wants us 
to be active—and this recent legislative 
session confirms that there we must also be 


Check it out... 


directory issue of the Journal? 


publications as you wish it listed? 


To: Membership Records 
The Florida Bar 
Tallahassee, FL 32301 


one address per member) 


Name: 


e Was your office telephone correctly listed in the September 1984 
e Is the address currently used for you on labels affixed to Bar 
e Are you expecting to change address or telephone number soon? 


Please report any changes to Membership Records, The Florida Bar, 
Tallahassee, FL 32301-8226 by July 1. 


July 1 is the cutoff date for address changes to be published in the 
September 1985 directory issue. 


Please change my official address as set out below. (Bar computers can carry only 


Attorney No. 


Firm: 


Street or Building 


Post Office Box 


City: 


State 


Zip 


§ Telephone number: 


6 THE FLORIDA BAR JOURNAL/JUNE 1985 


proactive rather than only reactive. We 
must move further into the area of plan- 
ning for legislation we should support and 
defuse the impression that our role is to 
“kill” bills. We must demonstrate—by 
careful planning—our constructive atti- 
tude toward legislation in the public 
interest. 

Meanwhile, it has now become more 
fashionable to challenge the Bar’s activities 
through lawsuits, as we face a record 
number—all of which are being vigorously 
defended by staff and the superb volunteer 
efforts of members of the Bar such as 
Michael Nachwalter, Vick Polk and Brian 
Spector (the Glaeser suit challenging 
IOTA); C. Harris Dittmar (the Dunn 
Case); Eugene Stearns, Ramiro Arango v. 
The Florida Bar (UPL); Barry Richard, 
Robert E. Gibson v. The Florida Bar (use 
of dues money for lobbying); Church 
Arnold and Bruce Rogow, Rosemary 
Furman v. The Florida Bar (UPL); Frank 
Perritt, Jr., William A. Maguire v. The 
Florida Bar (reinstatement); Barry 
Davidson, Charles W. Smith v. The Florida 
Bar (reinstatement); and Arthur M. Wolff, 
Richard Coker, Jr. v. Philip Montante, Jr., 
et al (grievance case). In the Glaeser case, a 
legal challenge to the IOTA program was 
launched just as The Florida Bar Founda- 
tion was in the midst of great progress as a 
model and leader in the nation in contri- 
buting to greater access to the legal system. 

Other significant events during the past 
year include the following: 

1. There are changes in the disciplinary 
rules to streamline the system as well as a 
pending change to modify confidentiality 
in the public interest. 

2. There is a debate—unresolved at this 
writing as to whether to allow a non-Bar 
sponsored lawyer referral service. Lawyer 
referral services must be expanded and 
more widely used. But how do we ensure 
that they are administered in the public 
interest? 

3. Recently the Board passed an emeritus 
attorney program to expand availability of 
legal services. It is presently on petition to 
the Florida Supreme Court—but is facing 
a challenge from the Board of Bar Exam- 
iners because the retired out-of-state attor- 
neys who would be permitted under certain 
circumstances to provide legal services 
under the supervision of legal services 
organizations will generally have not under- 
gone the rigorous background investiga- 
tion required for admission to The Florida 
Bar. Thus, while attempting to aid the 
public by broadening the availability of 
legal services we are confronted with a 


cogent countervailing argument that in 
doing so we will be reducing the quality of 
legal services and risking injury to the 
public. 

4. We are continuing to increase the 

number of certification programs, increas- 
ing the fees for those programs, decreasing 
the fees for designation, considering man- 
datory continuing legal education, and 
moving ever closer to complete speciali- 
zation within our profession. Parentheti- 
cally, regardless of how the debate on 
mandatory CLE comes out, I believe it is a 
matter of when and how rather than “if”: it 
is now being employed in the legal profes- 
sion in a growing number of states; is 
proposed for Florida doctors in current 
medical malpractice legislation; is to be 
required for Florida judges; and is already 
required in Florida by other professions, 
e.g., real estate and teachers. 
5. At this writing we are contemplating 
lay-member additions to the Board of 
Governors, already in place in California, 
Texas and. several other states. Again, 
regardless of the outcome of the debate, I 
believe the issue is when, how many and 
how they are chosen, rather than “if.” The 
concept has been successful in other states 
and on grievance committees in Florida. It 
will help our public image and provide 
substantive input to our actions and delibe- 
rations from a different perspective by 
having some nonlawyer members serving 
on our Board of Governors. 

6. We also have under “slow” considera- 
tion the recommendation of the Long 
Range Planning Committee for a new 
“general assembly,” i.e., a type of house of 
delegates that would involve a greater 
participation of voluntary bar associations 
and other groups in the activities of the Bar 
at least in an advisory capacity. For lack of 
strong interest on the part of the present 
Board, the idea has not yet been pursued. 
In the belief that there is both strong 
interest and a real need for greater partici- 
pation in Bar affairs that many members 
feel is unfairly in the hands of a few “silk 
stocking” lawyers, I urge active review and 
hopefully ultimate implementation of the 
concept. 

There is increased interest in merit reten- 
tion, always a media favorite, to be added 
at the trial level. I remain opposed unless 
and until we have an effective means of 
removal of judges for bad temperament 
and incompetence in addition to only mis- 
conduct. I would support merit retention if 
that gap is resolved and I urge the Bar to 
actively move ahead toward an effective 
solution and a more effective means of 


evaluation to guide voters in merit reten- 
tion elections or increased responsibility 
for the Judicial Qualifications Commis- 


_ sion. 


Moving from these past and pending 
highlights, what other changes is the future 
likely to bring? Certainly, as we continue 
under the media microscope and grow in 
numbers in an ever increasingly complex 
society, we are likely to have more law suits 
and more pressures for public input and 
control of our activities. That can only be 
effectively countered by demonstrating our 
effective self-regulation and accepting 
some increased public participation. 

There will be greater modernization of 
equipment and increasing efficiency in our 
legal system—which may. require fewer 
lawyers and perhaps fewer judges per 
capita, or at least much greater per capita 
output. There will be more telephone (and 
eventually television) legal arguments to 
save time and travel; faster and more 
efficient appeals through computerized le- 
gal research and instantaneous production 
of deposition, hearing and trial transcripts— 
perhaps even without court reporters and 
instead through the use of automatic com- 
puterized equipment that can “hear” and 
simultaneously record and type words. 

There will ultimately be increased stan- 
dards for lawyer “competence,” possible 
periodic retesting or at least some means of 
“readmission” for those who occupy an 
inactive legal status. Through prepaid legal 
service programs and other innovative 
ideas, much more of the public will ulti- 
mately utilize legal services in their every- 
day lives, at a reduced cost—but with 
greater utilization of both lawyers’ services 
and paralegals under appropriate and effi- 
cient supervision. Some lawyers, the gen- 
eralists, will become in part brokers in a 
system where most legal matters are 
handled by specialists—at least in the 
major cities. 

Insummary, my final “President’s Page” 
message is the following: 

e@ Be aware of the coming changes. 
Don't be victims of stare decisis to the point 
of failing to recognize the changes in society 
that require changes in our own profession. 
Make those changes as carefully planned 
and in as positive a manner as possible. 
Make them work for us and for society 
rather than against us. 

© Communicate and educate better and 
more effectively at all levels, internally 
from the law schools on up, and externally 
from grammar schools to the media and to 
government. 

© Encourage active participation by all 


THE FLORIDA BAR JOURNAL/JUNE 1985 


Bar members. 
¢@ Emphasize and strive toward profes- 
sionalism rather than trade-unionism. A 
change toward pure economics and pure 
business rather than professionalism in 
which efficient management of our time 
and resources aids rather than supplants 
our professionalism will indeed be the end 
of our profession. Emphasize ethics and 
discipline as a profession above all else. 

© We must have strong and forward 
thinking leadership responsive to the need 
for change, and an activist Bar responsive 
both to the needs of its members, the needs 
of the public and sensitive to the impor- 
tance of communication, but always 
placing principle before image—and a 
favorable image will follow. 

It has been an exciting, rewarding, frus- 
trating and wonderful year. Exciting be- 
cause of events; rewarding because of the 
progress we have made and challenges that 
have been successfully overcome; frustrat- 
ing because of the programs begun but 
unfinished and the energies expended in 
the public relations battle that could have 
been better utilized elsewhere had we been 
better prepared in advance; and wonderful 
because of the gratifying support I have 
received from the Supreme Court, the 
Board of Governors, Bar staff, committee 
and section chairmen and members, and 
many other Bar members throughout the 
state in what has certainly been an eventful 
year. For the opportunity and the privilege 
of serving I thank you, my law firm (Floyd, 
Pearson, Richman, Greger, Weil, Zack and 
Brumbaugh, P.A.), and my family, Gwen 
and Tiffany. And I conclude with a reitera- 
tion of my prior statement to Chief Justice 
Burger: I am proud of our profession. 
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Executive Directions 


The Past Five Years 


by John F Harkness, Jr. 


It doesn’t seem possible but as of June 1, 
I have been executive director of The 
Florida Bar for five years. I cannot re- 
member a time in my life when five years 
have gone by so quickly. Your parents 
always tell you that as you get older, time 
seems to go faster and I guess I’m beginning 
to believe them. These five years have been 
the most fulfilling and challenging for me. I 
have had great cooperation from a very 
loyal Florida Bar staff. Also my job has 
been made rewarding because of the con- 
tacts I have had with the volunteer attorneys 
who are the lifeblood of this organization. I 
respect the amount of time and effort 
everyone puts forth in working either for 
their local bar or for The Florida Bar. 

I asked my department heads to give me 
a synopsis of what has happened over the 
last five years. As you go from year to year, 
you notice certain changes; you try to 
implement new ideas and keep ahead of the 
times. Looking back over the last five 
years, the amount of activity we havé gone 
through is quite interesting. 

The largest program of the Bar is lawyer 
regulation. With the advent of major 
disciplinary reform in the late 1970’s there 
were bound to be changes over the last five 
years. Just a few examples of what has 
happened to prove my point: In December 
of 1980 there were 25,672 attorneys in good 
standing. with The Florida Bar. As of 
December 1985 the number was 36,100— 
an increase of 10,428 persons or 41 percent. 
In that same period, we saw the caseload in 
lawyer regulation go from 3,300 to 5,000. 
In 1979-80, two attorneys were disbarred; 
so far in this fiscal year, 14 have been 
disbarred. The number of cases going to 
grievance committees increased from 1,200 

-to 1,600. There has been a 35 percent 
increase in the number of cases forwarded 
to referees and a total increase of 41 percent 
in the number of attorneys receiving some 
type of punishment for grievance matters. 


We have begun to work toward educating 
Bar members so that hopefully some of 
these complaints can be handled at an 
earlier stage. We conducted trust account- 
ing seminars last year and are planning an 
increase in the number of articles in the Bar 
News explaining common grievance 
problems. Florida is one of only a few 
states that has a computerized discipline 
docket review system and is considered an 
example for the rest of the country. One 
interesting item is that our sixty grievance 
committees are each composed of at least 
one-third nonlawyer members. Therefore, 
in my five years, some 970 nonlawyers have 
served on grievance committees. The 
number of written ethics opinions has 
increased to 650 a year. Also on a yearly 
basis, we render some 6,000 oral ethics 
opinions. | think it is interesting to note 
that of all the written ethics opinions, the 
most frequently asked questions dealt with 
advertising; conflict of interest inquiries 
were second in frequency. 

In the area of unauthorized practice of 
law, we currently have 240 investigations 
pending at the circuit level. Florida has 
become known among Bar circles as one of 


the more aggressive states in this type of 
consumer protection. 

Probably the next most visible Bar 
program is continuing legal education, In 
the last five-year period, we have seen the 
following changes: 

@ CLE seminars have been available toa 
larger population through law firm vid- 
eotape lease and local bar rental programs 
as well as the individual sale of audiotapes 
and videotapes; 

© CLE seminars have increased from 35 
different courses to 71 courses a year with 

an average annual attendance of 14,000 
attorneys; 

® A computer program was established 
to file data relating to the quality of CLE 
seminar presentations (speaker grades, 
course materials, etc.) with the desire of 
improving overall seminar quality; 

© The computer department developed 
a CLE user list to target seminar advertising 
to frequent CLE attendees in order to 
reduce printing and mailing costs; 

® Our CLE programs. operation ac- 
quired a satellite receiver in Tallahassee to 
provide videotape seminars by sponsors 
such as PLI and other state CLE providers. 
Plans are underway to try to install receivers 
in either the Tampa or Miami area; 

© Our CLE publications operation has 
completed 78 different projects, Some of 
these entailed the writing of a new book 
while the others were for supplements to 
existing books. 

The next area of change has been in the 
area of finance, accounting and planning. I 
think we have made substantial im- 
provements in these areas: (1) a long range 
plan was developed to assist the Bar in 
preparing for its future; (2) the Bar de- 
veloped an evaluation process for its many 
programs, and the first two programs have 
been evaluated; (3) we have conducted 
statistically reliable economic and attitude 
surveys of the membership as well as 
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surveys for individual sections; (4) we have 
developed a membership profile over the 
last five years to reflect the number of 
attorneys, where they practice, etc., for 
planning purposes. 

In the accounting area we: 

© converted from a cash accounting 
system to an accrual basis of accounting; 

© designed and implemented a time 
reporting system for all employees; 

© designed and implemented a cost 
accounting system which has improved the 
financial reporting and cost effectiveness of 
all functions; 

© designed a central accounts receivable, 
billing and cash receipts system; 

© obtained the first audited financial 
statements with a clean opinion; 

® restructured the Bar’s banking and 
investment procedures to take advantage 
of changes brought about by new tech- 
nology and practices. 

In order to keep up with the increasing 
number of attorneys, we have relied upon 
The Florida Bar Journal and News to keep 
pace with the information explosion within 


The Florida Bar. The Journal and News 


were redesigned within the last five years to 
make their reading easier and more 


meaningful. In order to be cost-effective 
with the magazine, the Editorial Board set 
guidelines for lead articles and limited the 
number of times that certain sections could 
publish articles in the Bar Journal. Without 
these guidelines, there is no way to an- 
ticipate printing costs. The Editorial Board 
developed special theme issue guidelines to 
make it easier for Bar groups who want to 
have a complete Journal issue dedicated to 
a particular subject. We started a law office 
design competition which has been emu- 
lated by the ABA Journal and the National 
Law Journal. The September directory 
issue of the Journal went toa larger format 
in order to reduce printing costs and to 
make it easier to use. The News began 
accepting display advertising. We have 
tried to expand coverage to include all Bar 
activities, state and local, as well as some 
in-depth articles about actions by the Board 
of Governors. We use the News as a 
primary means of distributing information 
about midyear and annual meetings in 
order to reduce the printing and postage 
costs of separate mailings. 

In the area of lawyer referral, we have 
expanded the low-fee and elderly panels. 
The SCOPE program and silent partner 


program were developed to provide worth- 
while lawyer-to-lawyer referrals. We 
have assisted other local bar groups in 
setting up their own systems; however, the 
number of referrals from the statewide 
program remains about the same—ap- 
proximately 14,000 to 15,000. 

In the area of public relations, we have 
had some 3,000 lawyers and journalists 
attend the Media Law Conference during 
the last five years. Over 125 collective 
media awards have been presented in the 
name of The Florida Bar to reporters, 
editors, and broadcasters who have re- 
sponsibly chronicled law-related news 
items. We have disseminated some 400,000 
consumer pamphlets and increased the 
number of titles of pamphlets from 17 to 
25. More than 700 informative reporter 
handbooks have been distributed and some 
50 to 60 personal media contacts were 
handled each month. 

As you can see, the Bar is ever changing. 
The Bar must change as the legal profession 
changes. Some people do not welcome new 
ideas and ways but they will come anyway. 
Hopefully The Florida Bar will be prepared 
to assist its members in adapting to this 
new legal environment. BJ 


Maybe what your law office needs is LOMAS! 


Do you have the feeling your law office is not operating at 
peak efficiency? Are you being nagged by questions for 
which you don’t have ready answers? 


© How can I make my office function of other Florida law firms who found 


more productively? the answers th The Florida Bar's 
© Should | hire an associate? experienced Law Office Manage- 
© Should | buy a ment Advisory Service (LOMAS). 
e What do | do about my filing Invite LOMAS to visit your office and 
system? give it a ‘check-up.’ 


LOMAS can pinpoint ills and help 
you find cures for some of your 
administrative headaches. Have a 
‘house call’ at your office soon. 


If you have questions like these, 
you’re not alone. That's why you 
should follow the lead of hundreds 


A Service for Lawyers Provided by The Florida Bar 


Additionally, | am interested specifically in 
information in the following areas: 


Thank you. Send the information to: 
NAME 
LAW FIRM 
ADDRESS 
CITY 

PHONE 


ZIP CODE 


For more information about LOMAS, detach this form and send to: Mr. J. R. Phelps, LOMAS, 
The Florida Bar, 
Tallahassee, FL 
32301-8226 


800/342-8060 
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Letters 


important Case Omitted 

After reading the recent article in your 
May 1985 issue entitled “Bankruptcy and 
the Prosecutor,” I was stunned that the 
article did not cite to the decision by the 
lith Cir. on this matter, Barnette v. Evans 


673 F. 1250 (11th Cir. 1982). In that case @ 


the 11th Circuit found that a bankruptcy 
judge could not enjoin a county prosecutor, 
a complaining witness or a creditor from 
continuing state criminal prosecution 
against a debtor on a worthless check 
charge. 

The court found that a debtor, “as a 
condition of probation,” may be required 
“to make restitution to his victim for losses 
caused by the offense for which he was 
convicted, even though the debt occasioned 
by the offense has been discharged in bank- 
ruptcy.” Barnette, supra at 1251. The court 
further found that there was no danger of 
injury to debtor wherein as the case before 
the court, there had been no criminal con- 
viction and no discharge of the debt had yet 
been entered. 

ROBERT ALTMAN 
Palatka 


Seat Belt Defense 


Re: “Florida’s Adoption of the Seat Belt 
Defense” by Cathy Jackson Burris, Fla. 
Bar Journal, April 1985, p. 17. 

On the contrary, the Supreme Court 
implicitly addressed the issue of retroactive 
application of the seat belt defense when it 
said: 
“Accordingly, the decision of the district 

. court is quashed, and this cause is remanded 
for a new trial on the sole issue of whether 
and to what extent, if any, Pasakarnis’s 
$100,000 verdict should be reduced as a 
result of his failure to wear an available and 
fully operational seat belt.” 


Insurance Co. of North America v. 
Pasakarnis, 451 So.2d 447, 451 (Fla. 1984). 
To me, this sounds retroactive. — 

JACK RYAN 
St. Petersburg 


Abandon Presidency 

In the 30 years since I have been prac- 
ticing law as a member of The Florida Bar 
there have been 30 different presidents of 
the Bar. 

It is about time we abandoned that ritual 
which contributes nothing to the Bar which 
is in fact run by the Board of Governors. 
This popularity contest to elect a figurehead 
who fills one page of the Journal each 
month with his opinions adds to the 


expenses which have already increased our 
dues. 


For those who are elected president it 
gives a prominence in the eyes of lawyers, 
judges, and the general public which is not 
necessarily earned. It sets these individuals 
above the general group of Bar members, 
without good reason. 

This opinion was expressed to Louie N. 
Adcock at a luncheon today (April 4) and 
he informed me that it had been considered 
before with the possibility of instead having 
a chairman of the Board of Governors, 
elected by the Board itself. 

That seems a more reasonable idea as 
long as his position is not aggrandized. 
Then from that point on when an article is 
submitted to the Journal the description of 
the author will not include that he was once 
a president of the Bar, but as for all others, 
solely his practice and academic back- 
ground. 

We should not be in a position of 
misleading the public into thinking that the 
most competent lawyer in the state is the 
one who becomes president of the Bar, 
because that is what they think. 


EDITH BROIDA 
Miami Beach 


Insurance Companies Retaliate 
Editor Harkness was too kind to the 
insurance companies in his article found on 
page 8 of the April edition of The Florida 
Bar Journal. 1 submit that the primary 
reason that insurance companies are so 
drastically raising their premiums to 
lawyers is a childish tantrum in retaliation 
for the fact that good lawyers have held 
defendants and their insurance companies 
to their bargained-for responsibility. | 
believe that this inference can be corrobo- 
rated by the fact that personal injury 
practitioners have had their premiums 
raised the most. All such raise has been out 


of proportion to the real liability which the 
insurance companies have undertaken. 

Our solution is to rapidly become self- 
insured and stop feeding the insurance 
companies. 


RICHARD BRAREN 
Sarasota 


Storar Case Misspelled 

Thank you for the beautiful layout of my 
article on the Florida Living Will which 
was published in the April, 1985 issue of 
The Florida Bar Journal. 

Unfortunately, I wish to point out a 
typographical error which appears on page 
15 of the article. The case referred to 
therein is Matter of Storar rather than 
“Stoner,” as appears. For the sake of 
accuracy, I would appreciate your printing 
the correct citation. 

JEROME L. WOLF 
West Palm Beach 


Help Lawyers Resolve Dilemma 

Your article on the “New IRS Reporting 
Law: A Further Decline of Client Confiden- 
tiality” really struck home. One would 
think that such services as forming a new 
corporation would fall under the attorney- 
client privilege, but not so, according to the 
I.R.S. Until the attorney receives client 
authority to release, the attorney is gored 
on the proverbial horns of violation of the 
attorney-client privilege and contempt of 
court for disobediance of a subpoena. 

When one turns to The Florida Bar for 
assistance in resolving this dilemma, there 
is no assistance, only sympathy. The attor- 
ney is left to battle at his own expense. 

It is time that this matter be resolved. 
The Florida Bar should take action perhaps 
in conjunction with other bar associations 
to remove the private practitioner from the 
dilemma, expense and intimidation he 
currently suffers. 

Our laws and our ethical standards 
should not be permitted to remain in 
opposition. 

RICHARD “Rick* M. KNELLINGER 
Gainesville 


Stressful Review 

| read with interest your article by Allan 
McPeak on page 50 of the Journal.({Lawyer 
Stress, May 1985 issue). 

Although Mr. McPeak’s vocabulary is 
very specialized and exacting, | find his 
article extremely stressful to review. 

JAMES R. CUNNINGHAM 
Winter Park 
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[here's always a way. 
If you know how to find it. 


For over 300 years men dreamed of it, looked man and the right plan come together, and at last 
for it, and failed to find it: The Northwest Passage, Roaid Amundsen sailed across America from the 
a single waterway that could cut through the entire Atlantic to the Pacific. 

North American continent. Like Amundsen’s breakthrough, IVT combines 
From 1756 when Sir Martin Frobisher first explored the right people and the right plans to search out 
its eastern approaches, hundreds of men searched its own special passages: new ways to cut through 
for the Passage. In 1845, an expedition of 129 men the complications of today’s real estate transactions 

died trying to find it, frozen in the merciless ice for its clients. 
of the northern winter. Not until 1903 did the right Ask, and we'll find the right passage for you. 


industrial Valley Title Insurance Company 
National Headquarters - 1700 Market Street - Philadelphia, PA 19103 + (215) 496-4200 
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with its new client. Asa result, O.P.M. was 
able to commit several more huge frauds 
with the new firm’s innocent participation. 


The Issues 

Thus, the O.P.M. case raises two related 
issues about which the legal profession has 
been, to say the least, ambivalent. To what 
extent, if any, should a lawyer reveal the 
confidences of a client who intends to 
commit a crime, or who has used the lawyer 
as an innocent tool in committing a fraud? 
The issues are related in several ways that 
will be discussed more fully later. Note, 
however, that preventing crimes and 
revealing frauds achieve the similar pur- 
poses of preventing or rectifying harm. 
Also, once a lawyer learns of his client’s 
intention to commit a crime, his deliberate 
failure to use this knowledge to prevent the 
crime may give the appearance of com- 
plicity. This is similar to the appearance of 
complicity when a lawyer is used by his 
client, albeit innocently, to perpetrate a 
fraud. Because of these real and apparent 
similarities, perhaps one rule of lawyer 
conduct can be designed to govern both 
situations. 

The news media and the public are well 
aware of this controversy. There was 
considerable publicity, much of it adverse, 
when the American Bar Association, in 
August 1983, replaced the Model Code of 
Professional Responsibility with the Model 
Rules of Professional Conduct, which 
drastically restrict the lawyer’s right to 
“blow the whistle” on his client.? It is 
evident that the codes of lawyer conduct of 
some states will have their own solutions to 
this problem. It is understood that The 
Florida Bar presently is considering changes 
to its Code.3 


The Code Provisions 

It is surprising how different these three 
codes are in stating what a lawyer should 
do when he discovers that his client intends 
to commit a crime. The ABA Model Code 
states he may reveal it.4 Under this formula- 
tion the lawyer is given complete discretion 
to decide whether to reveal the intended 
crime. In contrast, the Florida Code of 
Professional Responsibility states the 
lawyer shall reveal the intention of his 
client, to commit “a crime.” If literally 
interpreted, this could include the most 
minor type of misdemeanor. And the new 
ABA Model Rules state that the lawyer 
may reveal only if the intended crime is one 
involving death or substantial bodily 
harm.® 


The different approaches to frauds that 


. are committed by the client in the course of 


the representation are just as startling. The 
original version of the ABA Model Code 
(which is still in effect in a number of states) 
required the lawyer to reveal any such 
fraud,’ but a 1974 amendment (adopted by 
some states) almost entirely vitiates that 
requirement.* The Florida Code conforms 
to the original version of the ABA Code.® 
The new ABA Model Rules require a 
lawyer to reveal frauds on the court if 
discovered before the end of the proceed- 
ings, but do not allow any disclosure of 
frauds on an individual, no matter how 
serious. '° 

To illustrate these differences, let us 
apply them to the O.P.M. situation. Assume 
that the law firm came to the conclusion 


To what extent, if any, should a 
lawyer reveal the confidences of 
a client who intends to commit a 
crime, or who has used the 
lawyer as an innocent tool in 
committing a fraud? 


that O.P.M. was planning to commit a 
million dollar criminal fraud. Under the 
old ABA Model Code the law firm would 
be allowed to make its own decision whether 
to reveal O.P.M.’s intent. The new ABA 
Model Rules would not allow the firm to 
reveal this information at all. And the 
Florida Code would require the firm to 
reveal the criminal intent of O.P.M. 

Now consider the obligation of the firm 
when it learned that O.P.M. had completed 
a series of million dollar frauds with the 
innocent assistance of the firm, and O.P.M. 
refused or was unable to rectify them. The 
original version of the ABA Code and the 
Florida Code would require disclosure. 
The 1974 revision of the ABA Code prob- 
ably would not, and the new ABA Rules 
clearly would not allow disclosure. 

Although diversity may be beneficial 
under some circumstances, here it can only 
result in public criticism of the legal profes- 
sion. With such important interests at 
stake, surely the legal profession should 
continue to strive for a uniform, coherent 
resolution of these issues. 


The Role of the Lawyer 

As a practical matter, it is seldom that a 
client plans or commits illegal acts and less 
seldom that his lawyer learns of it. Never- 
theless, the issue is important to both the 
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legal profession and the public because it 
forces a compromise between two extreme 
views of lawyers—that they are amoral 
“hired guns” who perform legal work with- 
out any concern or responsibility for their 
clients’ motives and objectives, or they are 
policemen as well as supervisors of their 
clients’ morals. We wilf all agree that the 
ideal lawyer should be something in 
between, but what is that something? Agree- 
ment must be reached on the general role a 
lawyer should play in our society before 
acceptable rules of lawyer conduct can be 
designed. 

A lawyer is a member of the legal 
profession, and a professional person is 
one who places the public good above 
personal interests. Furthermore, it is gene- 
rally agreed that rules that are best for 
society in the long term must take prece- 
dence over what may be best for a particu- 
lar individual at a particular time. The 
question, then, is how should lawyers con- 
duct themselves so that they best serve our 
society. I suggest that lawyers should con- 
duct themselves in sucha way that they will 
develop a deserved public reputation for 
honesty and trustworthiness. If lawyers are 
believed to be dishonest and untrustworthy, - 
most members of the public will be reluc- 
tant to seek legal assistance and confide ina 
lawyer, and the legal profession will not be 
able to carry out its professional role. 


The Completed Fraud 

If there is general agreement thus far, we 
can address the more specific question of 
how lawyers should conduct themselves in 
the fraud situation so as to maintain and 
improve their reputation for honesty and © 
trustworthiness. Let us assume that a lawyer 
innocently prepares the legal documents a 
client needs to perpetrate a fraud ona third 
party. After the fraud is completed, the 
lawyer learns of the fraud, urges the client 
to rectify it, but the client refuses and insists 
that the lawyer not reveal it. The lawyer has 
only two choices—either he remains silent 
or he reveals the fraud.'! The situation may 
be analyzed by considering the effect on 
several interests involved—that of the 
client, the victim, the attorney, and the 
public. 

What is the effect on these interests if the 
attorney remains silent? 

(1) The client. Silence permits the client 
to benefit from using the attorney’s services 
to commit a wrongful act. 

(2) The victim. It is less likely that the 
victim will recover his loss, because it is less 
likely that the fraud will be discovered. 
Also, the longer the delay in discovering 


is 


the fraud, the greater the chance that the 
client will not be in a position to rectify the 
fraud. 

(3) The attorney. lf the fraud is discovered 
and exposed at some later time, the attorney 
may appear to have been a knowing partici- 
pant. Thus, his reputation will be tarnished, 
and he may even be accused of having been 
an accomplice to the fraud. On the other 
hand, if the lawyer wishes to retain the trust 
of his client and continue to represent him 
on other legal matters, his silence makes it 
much more likely that the client will employ 
him for future legal work. 

(4) The public. Generally, if lawyers 
preserve the confidences of their clients, 
there is a greater likelihood that clients will 
confide in them and they will be in a better 
position to persuade their clients to rectify 
or not commit wrongful acts. Conversely, a 
client may feel freer to commit frauds if he 
knows his lawyer will not reveal them. 
Also, society has a strong interest in pre- 
venting harm to innocent persons and in 
apprehending wrongdoers, and the lawyer’s 
silence will frustrate these interests. If the 
fraud is discovered, the suspicion that the 
lawyer Knowingly aided his client in perpe- 
trating the fraud will damage the reputation 
of the legal profession. 

Thus, the results are somewhat mixed 
except for the client and the victim. The 
lawyer’s silence can only harm the innocent 
victim and allows the client to profit from 
his illegality. 

Let us now make the opposite assump- 
tion, that when the client refuses to rectify 
the fraud the lawyer reveals it to the victim 
of the fraud. What is the effect of the 
attorney’s disclosure? 


(1) The client. Not only will the client 
have to rectify the fraud, if he is able to do 
so, but he may be convicted of a crime. 

(2) The victim. There is a much greater 
chance that the victim will recover his loss. 

(3) The lawyer. There will be little or no 
suspicion that the attorney was knowingly 
involved in the fraud. Thus, he will protect 
his reputation. However, if there has beena 
close or long term relationship with the 
client, this is an agonizing decision for the 
lawyer. He may feel he has betrayed his 
client, and he may lose a client who is a 
major source of fees. Furthermore, the 
client may attempt to retaliate or seek 
revenge in a way that is harmful to the 
attorney. 

(4) The public. The long term benefits 
and detriments to the public interests, as 
outlined, will be reversed if lawyers reveal 
their clients’ frauds. Clearly, from the 
public point of view, revealing the fraud 


will enhance the reputation of the legal 
profession for honesty and trustworthiness. 

There are, therefore, a number of reasons 
that favor disclosure. It is beneficial to the 
innocent victim. It is harmful to the client, 
but rightfully so. The lawyer’s reputation is 
protected, and surely this should be given 
greater weight than any desire he might 
have to continue receiving fees from a 
client who has misused his services. But 
even the lawyer of integrity will have grave 
misgivings about revealing a client’s confi- 
dences, as mentioned above. Also, in some 
situations the lawyer’s life may be en- 
dangered if he exposes a client who has 
committed a fraud. If the lawyer is repre- 
senting a member of organized crime, this 
danger is much more likely, but that is the 


There are, therefore, a number 
of reasons that favor disclosure. 
It is beneficial to the innocent 
victim. It is harmful to the client, 
but rightfully so. The lawyer’s 
reputation is protected, and 
surely this should be given 
greater weight than any desire he 
might have to continue receiving 
fees from a client who has 
misused his services. 


risk assumed by the lawyer. As to other 
clients, it is rare that such danger arises. 

As to the public interest, the major 
detriment to disclosure is said to be that 
clients will be more reluctant to confide in 
their lawyers and, therefore, lawyers will 
less often be in a position to influence their 
clients properly. This assumption has little 
application to the situation under discus- 
sion. Obviously, the client did not confide 
in his lawyer that he planned the fraud; and 
how often would a client who had wrong- 
fully used his lawyer as an innocent tool 
voluntarily admit it? 

Although weighing these interests is to 
some extent a subjective process, it is my 
opinion that those lawyers who oppose 
“whistle blowing” are overly influenced by 
the traumatic effect on the lawyer person- 
ally. It is much easier to avoid the pain of 
disclosure and hope that the future some- 
how will work out for the best. If this 
personal reluctance on the part of lawyers 
is put to one side, it appears to me that the 
other interests clearly favor disclosure. 

If it is concluded that disclosure of such 
frauds is in the best interests of the public, 
there remains the question of whether 


THE FLORIDA BAR JOURNAL/JUNE 1985 15 


disclosure by the lawyer should be manda- 
tory or discretionary. One factor against 
mandatory disclosure is that frauds, like 
crimes, range from very minor to very 
serious. For example, a client may commit 
a rather minor fraud causing little harm to 
a third party, and disclosing the fraud may 
cause comparatively great harm to the 
client. Furthermore, the public has less 
interest in disclosure of a minor fraud than 
a major one. On the other hand, the right to 
exercise discretion always entails the power 
to abuse it. As previously mentioned, even 
attorneys of the highest integrity will be 
reluctant to betray their clients. The tempta- 
tion to remain silent may be too strong to 
allow the proper exercise of discretion. 

The best solution may be to require the 
lawyer to reveal the more serious frauds 
committed in the course of the represen- 
tation—those that have caused substantial 
financial or property harm to another— 
and to give discretion to the attorney to 
reveal minor frauds. 


The Intended Crime 

Before attempting to formulate a de- 
tailed rule for revealing frauds, considera- 
tion should be given to the related problem 
of what the lawyer should do when he 
learns that his client intends to commit a 
crime. The same interests are applicable, 
but the situation is different in some 
respects. The lawyer may withdraw before 
the client commits the crime and thereby 
avoid any later suspicion of having been 
involved.'? If the intended crime requires 
the assistance of a lawyer, withdrawal will 
prevent the crime, at least temporarily. If 
the intended crime has no connection with 
the legal services being provided by the 
lawyer, it is not as likely that the lawyer will 
be suspected of having participated even if 
he does not withdraw. But regardless of the 
lack of apparent involvement of the lawyer, 
the interest of the public in preventing 
crime increases with the severity of the 
crime, particularly those that cause substan- 
tial harm to persons. Furthermore, there is 
something abhorrent about a person know- 
ing a serious crime will be committed and 
doing nothing to prevent it. Thus, the 
reputation of lawyers for honesty and trust- 
worthiness is best ensured if they act to 
prevent their clients from committing 
serious crimes. 

Intended crimes, therefore, should be 
treated similarly to completed frauds. The 
lawyer should be required to act to prevent 
serious crimes—those likely to result in 
substantial bodily harm or substantial 
injury to the financial interests or property 


of another—and the lawyer should have 
the discretion to act in the case of intended 
crimes of a minor nature. 


Perjury 

Perjury and other frauds upon the court 
should be included in the category of the 
more serious crimes and frauds referred to 
above. Frauds on the court must be pre- 
vented, rectified, or revealed in order to 
protect our system of justice. Furthermore, 
the lawyer as an officer of the court has a 
special duty to protect the courts from 
fraud. Because of the possible effect on the 
fairness of a trial and the constitutional 
complications in a criminal trial, the lawyer 
should reveal a fraud upon the court only 
to the presiding judge so that the judge may 
decide what further actions, if any, should 
be taken. 


The Proposed Rule 
The proposed rule is as follows: 


Peter C. Manson received an A.B. 
degree from the University of Florida 
in 1940, and an LL.B. degree from the 
University of Virginia in 1951. In 1960 
he was appointed professor of law at 
the University of Virginia. During the 
same period, and until August 1983, 
Manson was director for the Joint 
Committee on Continuing Legal 
Education of the Virginia State Bar 
and The Virginia Bar Association. In 
recent years he has concentrated his 
teaching and bar activities in the area 
of professional responsibility. He was 
a member of the Virginia State Bar 
Committee that drafted the Revised 
Virginia Code of Professional Respon- 
sibility. 

The original of this article was 
published in The Virginia Bar Associa- 
tion Journal (Vol. X, No. 3, 1984) and 
contained references to the Virginia 
Code of Professional Responsibility. 
This version omits those references 
and includes references to the Florida 
Code of Professional Responsibility. 


@ Preventing Crimes and Rectifying 
Frauds!3 

(A) A lawyer who receives information 
that his client intends to commit a criminal 
or fraudulent act shall, where feasible, urge 
the client to abandon the intention. There- 
after, if the lawyer reasonably believes that 
the client remains determined to commit 
the act, 

(1) He shall reveal such information as 
may be necessary to prevent a criminal or 
fraudulent act upon the court ora criminal 
or fraudulent act that the lawyer reasonably 
believes is likely to result in substantial 
bodily injury or in substantial harm to the 
financial interests or property of another. 
If the criminal or fraudulent act is upon the 
court, the lawyer shall make his revelation 
only to the presiding judge. 

(2) He may reveal such information as 
may be necessary to prevent other less 
serious criminal or fraudulent acts by the 
client. 

(B) A lawyer who receives information 
clearly establishing that his client has perpe- 
trated a fraud in the course of the represen- 
tation shall promptly call upon his client to 
rectify the same. If the client refuses or is 
unable to do so, 

(1) The lawyer shall reveal to the court a 
fraud upon the court, or to the victim a 
fraud that resulted in substantial harm to 
his financial interests or property. 

(2) The lawyer may reveal to the victima 
lesser fraud. 

As written, the rule will allow the lawyer 
to reveal a fraud regardless of the nature or 
source of his information. This will necessi- 
tate a change to those rules concerning the 
lawyer’s duty to preserve the confidences 
and secrets of his client. 


Conclusion 

The proposed rule differs from the 
Florida Code and both ABA Models by 
balancing the lawyer’s duty to reveal the 
confidences of a client with the seriousness 
of the client’s criminal or fraudulent be- 
havior. In addition, it provides more consis- 
tent conduct in dealing with intended crimes 
and completed frauds. This is not only in 
the best interests of society, but it will 
improve the reputation of lawyers and the 
legal profession. Of the three codes, the 
Florida Code comes closest to achieving 
this result. It is hoped that the leaders of 
The Florida Bar will lend their efforts 
toward further improvement so that the 
Florida Code will be recognized as a model 
for other states. BJ 


'In re O.P.M. Leasing Services, Inc., Debtor, 
Reorganization No. 81-B-10533 (BRL), Report 
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of the Trustee Concerning Fraud and Other 
Misconduct in the Management of the Affairs of 
the Debtor, United States Bankruptcy Court, 
Southern District of New York, April 25, 1983. 

2The ABA adopted the Model Code of 
Professional Responsibility in 1969. Because of 
the influence of the ABA, by the mid-1970's most 
states had adopted codes identical or very similar 
to the ABA Model. At its annual meeting in 
August 1983 the ABA replaced the Model Code 
with the Model Rules of Professional Conduct 
and is now urging the states to follow suit. 

3Other states considering the adoption of the 
new ABA Model Rules of Professional Conduct 
include Minnesota, New Jersey, Arizona, 
Maryland, New York, Wisconsin, and Illinois. A 
major controversy in many of these states con- 
cerns the extent to which lawyers shall or may 
engage in “whistle blowing.” 

4*DR 4-101(C) A lawyer may reveal: 


(3) The intention of his client to commit a 
crime and the information necessary to prevent 
the crime. 

5DR 4-101(D) A lawyer shall reveal: 

(1) The intention of his client to commit a 
crime and the information necessary to prevent 
the crime. 

*RULE 1.6(b) A lawyer may reveal such 
information to the extent the lawyer reasonably 
believes necessary: 

(1) To prevent the client from committing a 
criminal act that the lawyer believes is likely to 
result in imminent death or substantial bodily 
harm. 

7DR 7-102(B) A lawyer who receives informa- 
tion clearly establishing that: 

(1) His client has, in the course of the 
representation perpetrated a fraud upona person 
or tribunal shall promptly call upon his client to 
rectify the same, and if the client refuses or is 
unable to do so, he shall reveal the fraud to the 
affected person or tribunal. 

‘In 1974 the ABA added to the end of DR 
7-102(B)(1) the phrase “except when the informa- 
tion is protected as a privileged communication.” 
The term “privileged communication” was inter- 
preted by ABA Formal Opinion 341 (1975) to 
include both confidences and secrets. Seldom 
would a lawyer learn of such a fraud other than 
through a confidence or secret. ; 

DR 7-102(B)(1). See footnote 7, supra. See 
also Florida Ethics Committee Opinion 75-19, 
Mar. 15, 1977. 

“RULE 3.3(a)(4). .. . Ifa lawyer has offered 
material evidence and comes to know of its 
falsity, the lawyer shall take reasonable remedial 
measures. [The comment to this rule makes 
disclosure to the court one of the remedial 
measures. Subparagraph (b) provides that the 
duty ends at the conclusion of the proceeding. 
There are no rules requiring disclosure of frauds 
on a person.] 

'! All codes allow the lawyer to withdraw in 
such a situation, but this is not an effective 
solution to an event that has already occurred. 
ABA Model Code and Florida Code, DR 2- 
110(C)(1)(b); ABA Model Rules, RULE 1.16. 

'2 


'3Some of this language is taken from DR 
7-102(B)(1) of the ABA Code of Professional’ 
Responsibility (pre-1974 version), and ‘early 
drafts of the “Kutak Commission,” especially 
RULE 1.6(b) of the June 30, 1982 draft of the 
ABA Model Rules of Professional Conduct. 
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cator of future conduct; and most impor- 
tantly, (3) the belief that polygraphs violate 
a person’s right to privacy, right to avoid 
self-incrimination, and general right to 
human dignity. 


Low Accuracy Rates 

Polygraphs do not measure a person’s 
honesty. Instead, they record the body’s 
physiological responses when an examinee 
responds truthfully or untruthfully to a 
question. Thus, a polygraph’s accuracy is a 
_ function of a machine’s ability to differenti- 
ate between truthful and untruthful 
answers, and to discount emotions such as 
embarrassment, shame, and fear. The test's 
accuracy is also a function of an examiner’s 
ability to interpret polygraph results 
correctly and to form conclusions about an 
examinee’s honesty. Industry experts agree 
that these considerations render the poly- 
graph a less-than-perfect truth verification 
device, but one which does have a 70-90 
percent accuracy rate.‘ For others, reliance 
on polygraphs requires a leap of faith. 

Whatever its merits in detecting past and 
present indiscretions, polygraph opponents 
argue that it cannot predict a worker’s 
future conduct. A polygraph is most effec- 
tive in evaluating responses to inquiries of 
past acts. It is unable to formulate conclu- 
sions about a person’s suitability for future 
employment. 


invasion of Privacy 

For many workers, submission to a poly- 
graph test means an invasion of privacy. 
Compelled truthtesting forces many people 
to divulge personal information resulting 
in embarrassment, shame, and loss of 
dignity. Employees complain—with some 
justification—ihat questions probing prior 
mental and physical health problems, 
sexual preference and practices, religious 
and political beliefs, family matters, and 
other personal areas needlessly violate a 
person’s privacy and are unlikely to aid an 
employer in finding or retaining honest 
workers. Moreover, some workers fear 
negative test results could be placed in 
personnel files and passed on indefinitely 
from employer to employer. 


Employers’ Right to Protect Property 
Many employers find polygraph tests, 
which cost between $50-$60, to be cheaper 
and more effective in detecting unqualified 
or deceitful workers than through tradi- 
tional character and employment reports. 
And, while some polygraph proponents 
concede that workers sacrifice their privacy 
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when submitting to truth-testing, they 
argue that there is no right to conceal past 
crimes and dishonesty. Others, moreover, 
reject the proposition that constitutional 
protections against privacy invasion and 
self-incrimination exist for the private 
worker.5 Some arbitrators have held that 
private employees have a duty to cooperate 
in workplace investigations, even if it 
means submitting to polygraph examina- 
tions, however intrusive and self-incrimi- 
nating they may be.° 


Current Florida Law 

Florida provides little or no protection 
from the problems associated with the 
truth verification process, and the private 
employee or prospective employee lacks 


50 percent of all American 
workers falsify their job applica- 
tions; 40 percent pilfer office 
supplies; 75 percent of those 
handling money steal some of it. 


the legal and economic power to resist 
polygraph questioning. While other states 
offer protection to private workers, Florida 
is among a shrinking majority of jurisdic- 
tions which permits private employers to 
require polygraph testing as a condition of 
prospective or continued employment.’ 
Florida courts continue to abide by the 
long-standing common law rule that pri- 
vate employees may be discharged at any 
time and for any reason, as long as the 
employment period is indefinite and termin- 
able at the “will” of the employer. Refusal 
to submit to a polygraph examination is 
presumably an acceptable cause to fire a 
worker, even though an employer may 
freely demand information regarding a 
person’s habits, practices, and beliefs—no 
matter how personal or confidential. No 
statutory rules exist in Florida to restrict 
the scope or use of employment-related lie 
detector testing, although the legislature 
has enacted laws which require polygraph 
examiners to be minimally qualified.® 
State and local workers, on the other 
hand, are entitled to substantially greater 
protection against compelled and intrusive 
polygraph questioning than their private 
counterparts. For example, Florida and 
Federal constitutional privacy guarantees 
limit the scope of inquiry into an em- 


ployee’s private life.? Public employee 
rights were recently fortified in Farmer v. 
City of Fort Lauderdale, 427 So.2d 187 
(Fla. 1983), when the Florida Supreme 
Court ruled that a policeman’s firing for 
refusal to submit to a lie detector test 
amounted to “unjust and unlawful job 
deprivation.” Noting that the polygraph’s 
inherent unreliability precludes its admissi- 
bility into evidence, the court held that the 
officer’s failure to submit to compelled 
truth-testing was not an acceptable cause 
for dismissal. 

Judicial concern over forced polygraph 
testing in public sector employment has yet 
to reach the individual private worker. 
Some workers, however, have found 
strength in numbers. Labor unions have 
successfully demanded that collective bar- 
gaining agreements prohibit or greatly 
restrict the use of truth-testing devices, 
including lie detectors. So great is the 
concern that polygraph testing is a manda- 
tory subject for bargaining under the 
National Labor Relations Act.!° Even 
where employees knowingly agreed to take 
polygraphs, some arbitrators have refused 
to dismiss workers based solely on poly- 
graph results.'! Others have held polygraph 
testing to be an invasion of privacy and an 
abridgement of the constitutional right 
against self-incrimination. !2 


Polygraph Protection in Other States 

Complaints regarding polygraph use and 
abuse have not fallen on deaf ears in other 
states. Sixteen jurisdictions now statutorily 
prohibit polygraph testing as a condition of 
employment.'3 The protection offered by 
these statutes, however, varies from state to 
state. California and Montana, for ex- 
ample, forbid employers to “require” or 
“demand” submission to a polygraph, 
although employers are legally permitted 
to suggest or request that workers do so. 
Delaware, Massachusetts, and New Jersey 
have addressed these subtle forms of coer- 
cion by prohibiting employers from “re- 
questing,” “suggesting,” or “influencing” 
worker submission to lie detector testing. 
Statutory protection on the federal level is 
nonexistent, although numerous bills re- 
stricting polygraphs in employment have 
been introduced in the House and Senate. 
None was enacted. 

Of those states with statutes prohibiting 
polygraph testing, a few recognize a cause 
of action for wrongful discharge or order 
reinstatement when workers are terminated 
for failure to submit to lie detector tests. 
For example, in Cordle v. General High 
Mercer Corp.,No. CC937 (W.Va. slip op. 
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filed July 13, 1984), the West Virginia 
Supreme Court of Appeals held that 
employers who terminate workers in viola- 
tion of the state’s antipolygraph legislation 
may be sued for damages. The court held 
that the state’s work-related polygraph ban 
embodied a legislative policy that privacy 
and personal matters are beyond em- 
ployers’ legitimate concern. Other courts 
have held that state constitutional privacy 
provisions confer a cause of action on 
workers who resist polygraph questioning 
and are subsequently terminated.'4 


Possible Remedies for Private 
Employees 

While public and unionized employees 
can refuse to submit to intrusive and unreli- 
able polygraph testing, the vast majority of 
workers do not enjoy the same privilege. 
One study indicates that 65 percent of all 
United States workers are “at will” em- 
ployees, susceptible to discharge for failing 
to answer questions during polygraph 
examinations.'5 That figure may be higher 
in Florida where government and union 
employment is lower than the national 
average.'© While their options are limited, 
private workers may seek relief through 
existing legal channels. Success through 
these means, however, is not promising. 


Tort Actions for Invasion of Privacy 
Private employees who incur injuries 
caused by abusive polygraph testing may 
institute tort actions for invasion of pri- 
vacy. The Florida Supreme Court in Cason 
v. Baskin, 155 Fla. 198, 20 So.2d 243 
(1944), recognized a person’s “right to live 
. .. Without being held up to public gaze.” 
The court ruled that unwarranted appropri- 
ation, exploitation, and intrusion into 
private affairs with which the public has no 
legitimate concern is actionable if outrage, 
mental! suffering, shame, or other injuries 
result. : 
Potential plaintiffs redressing tortious 
privacy invasion face several problems in 
Florida. Aside from the difficulties in estab- 
lishing the requisite invasion and disclo- 
sure to disinterested third parties, the plain- 
tiff must also plead and prove lack of 
consent to the invasion.'? Polygraph 
examiners, however, routinely require 
signed consent forms prior to testing. While 
a plaintiff may contend that consent is 
vitiated by duress or threat of job depriva- 
tion, the law has yet to embrace such a 
theory. Equally damaging to a plaintiff's 
case is anemployer’s qualified privilege to 
request and receive confidential character 
and employment reports.'® Absent exces- 


sive third party publication, the privilege 
would appear, in most cases, to be a ready 
defense to employers confrontinga law suit 
for tortious invasion of privacy. 


State and Federal Constitutional 
Guarantees to Privacy 

Both the Florida and United States 
Constitutions contain guarantees against 
governmental invasion of a person’s pri- 
vacy. Art. I, §23 of the Florida Constitu- 
tion expressly provides for “the right to be 
let alone and free from governmental intru- 
sion. .. .” No express privacy provision is 
found in the Federal Constitution, but the 
United States Supreme Court has recog- 
nized an implied privacy right exists within 
the “penumbra” of the Bill of Rights and 
14th amendment.!9 While state and federal 
privacy guarantees are not absolute, courts 
have protected employees’ disclosural pri- 
vacy rights where states cannot show a 
compelling interest. For example, in 
Thorne v. City of El Segundo, 726 F.2d 
459, 471 (9th Cir. 1983), the circuit court 
held that city-ordered polygraph question- 
ing of a police applicant’s sexual practices 
violated her constitutional privacy rights. 

The strong privacy protections offered 


by both the Florida and Federal Constitu- 
tions are probably useless when challenging 
the abusive polygraph practices ofa purely 
private employer. Despite arguments to the 
contrary,?° Florida’s privacy right ex- 
pressly protects against state action only. 
Similarly, the 14th amendment, which 
prohibits states from denying federal con- 
stitutional rights—including privacy guar- 
antees—applies to acts of states, not to 
acts of private persons, however discrimina- 
tory or wrongful.?! 


Public Policy Exception to the “At Will” 
Rule 

By requiring “cause” for terminations or 
forbidding firings which contravene “public 
policy,” a small but growing number of 
states have greatly restricted an employer’s 
traditional right to fire workers at will.22 
Florida, however, has so far refused to 
adopt the so-called “public policy” excep- 
tion to the common law “at will” employ- 
ment doctrine. Under existing Florida law, 
an employer may discharge an “at will” 
employee who refuses to reveal highly 
personal information during a polygraph 
examination.?3 

Whatever its merits and demerits, the 
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public policy exception—even if adopted 
in Florida—provides no relief to private 
employees absent a clear policy pronounce- 
ment by the legislature or courts that 
certain types of intrusive questions are 
inappropriate during polygraph examina- 
tions. To date, neither the Florida Legis- 
lature nor the judiciary has adopted such a 
posture. Where the legislature has inter- 
vened, however, the Florida Supreme 
Court has carved out a narrow exception to 
the “at will” rule by implying a cause of 
action. In Smith v. Piezo Technology & 
Professional Administration, 427 So.2d 
182 (Fla. 1983), the Supreme Court held 
that employers may not with impunity 
discharge an “at will” employee who files 
workers’ compensation claims. In that case, 
however, standing to sue was premised ona 
statutory provision which proscribed 
wrongful discharge when employees pur- 
sue workers’ compensation benefits. The 
court expressly refused to endorse a broad- 
based common law tort action for retalia- 
tory discharge. 

Piezo Technology illustrates the Florida 
judiciary’s deference to the legislature in 
the area of employment relations. Indeed, 
the Third District has refused to be a “law 
giver” in employment disputes, recognizing 
that “not every violation of public policy is 
a tort... .”4 Absent statutory polygraph 
regulation, employees will lack standing to 
sue, however unfair the practices may be. 


Breach of Contract 

Private workers are, of course, free to 
bargain for favorable employment contract 
terms which limit an employer’s use of 
polygraphs or prohibit intrusive question- 
ing. Workers employed under negotiated 
contracts are not considered “at will” 
employees and therefore may only be dis- 
missed for cause or for violation of the 
employment agreement. In Falls v. Lawn- 
wood Medical Center, 427 So.2d 361 (Fla. 
4th DCA 1983), the Fourth District Court 
of Appeal held that personnel policies 
requiring “cause” for dismissal could be- 
come incorporated into a worker’s employ- 
ment contract. Whether refusal to submit 
to a polygraph examination is adequate 
“cause” for termination is another matter. 
In Florida, no court has expressly ruled on 
that issue. In Swope v. Florida Industrial 
Commission Unemployment Board of 
Review, 159 So.2d 653, 654(Fla. 3d DCA 
1964), however, the Third District held that 
an employee’s refusal to take a lie detector 
test was inadequate cause to deny her 
unemployment benefits following her 
firing. The court held that employers could 


impose a rule requiring employees to take 
polygraphs, but said the “determinative 
question is whether [the plaintiffs] refusal 
to submit to a lie detector test . .. amounted 
to misconduct connected with their work. 
We hold it did not... .” 

Swope and Falls do not provide private 
workers with satisfactory leverage to resist 
forced polygraph testing. Swope offers 
hope to employees only because it refuses 
to stigmatize a worker’s refusal to submit 
to truth verification as “misconduct.” It 
does not forbid employers from requiring 
polygraphs as a condition of employment, 
nor does it limit the scope of an employer’s 
inquiry. Falls is helpful because it reflects a 


Only competent, experienced 
and stable examiners should be 
permitted to conduct lie detector 
examinations 
which intrude into a person’s 
deepest and darkest inner 
thoughts. 


judicial willingness to examine collateral 
sources to supplement an otherwise skeletal 
employment contract. Yet, Falls under- 
scores the problems facing the vast majority 
of private workers. Because they lack 
strength to demand contractual protec- 
tions, most private employees are powerless 
to demand that questions be rationally 
related to the employment context, or at a 
minimum, to insist that polygraph exami- 
nations be administered fairly and com- 
petently. 


Proposed Statutory Protection 

Existing legal channels are obviously 
inadequate to protect and redress private 
individuals who refuse to submit to 
employment-related polygraph exami- 
nations. Judicial unwillingness to expand 
worker safeguards, therefore, opens the 
door to legislative intervention. Others 
agree that “statute-based privacy rights 
may be. . . a desirable and necessary stage 
in the evolution of the employment rela- 
tionship.”25 

The Florida Legislature should enact 
protective regulations which insulate 
workers from unfair or questionable poly- 
graph practices while simultaneously pro- 
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tecting employers’ property rights and 
rightful expectation to hire honest workers. 
A fair balance between privacy interests 
and property rights need not, however, 
lead to an outright polygraph prohibition. 
Other states enacting such extreme mea- 
sures have arguably “balanced” away the 
employers’ concern for efficiency and 
property protection. With limited excep- 
tions, employers are permitted to make 
hiring decisions without the government 
asserting its dubious business judgment. 
Employers, therefore, should be entitled to 
use available screening methods—includ- 
ing polygraphs, however fallible they may 
be—in order to remove thieves, felons, and 
other dishonest and unqualified candidates 
from consideration for employment. 

Legislation restricting polygraph exami- 
nations—instead of eliminating them 
altogether—should be directed at the most 
objectionable aspects of the truth verifi- 
cation process. Experts and experience 
agree that these involve three areas: 

@ Examiner Competency. Only compe- 
tent, experienced and stable examiners 
should be permitted to conduct lie detector 
examinations which intrude into a person’s 
deepest and darkest inner thoughts. Be- 
cause a polygraph’s accuracy is a function 
of an examiner’s ability to interpret physio- 
logical response data correctly and to make 
conclusions about an examinee’s honesty, 
an examiner must be highly qualified, 
experienced, and familiar with the latest, 
most sophisticated and accurate techniques 
available. While 20 states, including 
Florida, license polygraph examiners, few 
require substantial experience or expertise. 
In Florida, a person can become a “detector 
of deception examiner” by completing high 
school, a six-week polygraph class, a one- 
year internship, and by working as a “detec- 
tive” for two years.2° Florida does not 
require a competency test, continuing poly- 
graph education, or require that interns 
administer a minimum number of poly- 
graph examinations before receiving full 
license. Moreover, polygraph examiners 
employed by the State of Florida are 
exempt from the minimum statutory 
requirements. The legislature should redraft 
minimum standards when it addresses the 
polygraph issue. 

© Improper Questioning. Many workers 
find the broad scope of questioning to be 
highly objectionable and outside the legi- 
timate concern of any employer. While 
business people would argue that a job 
applicant “has no paramount right to keep 
his crime private,”2? questions probing 
sexual practices, political and religious 
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beliefs, family matters, and prior mental 
and physical health problems are humili- 
ating, degrading, and generally unhelpful 
in determining the applicant’s honesty and 
suitability for future employment. The 
legislature should forbid questioning into 
these and other sensitive areas during pre- 
and post-employment polygraph examina- 
tions, unless the employer can establish a 
compelling and bona fide interest in the 
matter. Inquiries regarding the current 
employment application, employment his- 
tory, and prior thefts are, however, reason- 
able interrogation topics which directly 
relate to an applicant’s qualifications as an 
employee. 

Surprise Polygraph Examinations. 
Employers who demand post-employment 
polygraphs present most workers with a 
Hobson's choice: Consent to the exami- 
nation or face termination. Legislation 
prohibiting surprise lie detector testing 
should be enacted to protect gainfully 
employed workers who rightfully expect to 
be free of the truth verification process. 
While polygraphs should be allowed as a 
condition of continued employment, em- 
ployers who wish to use truth-verification 
devices should be required to present notice 
at the time of the worker’s hiring that 
polygraph examinations may be utilized at 
a later date. A provision of this nature 
forces employers to be honest about their 
intentions and gives notice to workers that 
compelled polygraph testing could be re- 
quired for even the most trivial of reasons. 
Workers should always be permitted to 
request a polygraph in order to exonerate 
themselves from charges levied against 
them. 

Statutory guidelines which prohibit abu- 
sive polygraph practices are largely mean- 
ingless unless employees are conferred the 
power to enforce them. To the extent 
workers’ compensation claimants are 
granted standing to sue for retaliatory 
discharge, so should employees be per- 
mitted to seek relief if they are fired for 
refusing to submit to illegal polygraph 
examinations or questioning. A narrow 
statute-based right of action of the type 
already sanctioned by Piezo Technology 
leaves intact the “at will” employment 
doctrine in Florida and continues to permit 
employers to otherwise discharge workers 
at any time and for any reason. 


The foregoing proposals suggest some, 
but certainly not all, of the protections that 
the legislature should address in providing 
statutory safeguards for private employees. 
For example, the legislature should con- 
sider appropriate penalties for statutory 


violations. Also, statutory exemptions for 
certain professional and business em- 
ployers may be necessary. 


Conclusion 

Because they lack union power or due 
process rights, individual private em- 
ployees deserve legislative protection from 
inquisitorial polygraph interrogations that 
engender mistrust and invade privacy. 
While legal justifications exist to afford 
public, but not private, workers substantial 
constitutional protections, a moral impera- 
tive remains to protect the privacy of all 
persons equally, regardless of workplace 
affiliation.28 But while statutory relief 
should ensure that privacy and dignity 


_remain cherished values, the legitimate and 


equal concerns of the job-provider require 
protection as well. To “balance” away the 
rights of either group is an unacceptable 
solution. Legislation should, therefore, 
raise minimum examiner standards, out- 
law inappropriate and unnecessary ques- 
tioning, and restrict surprise post- 
employment testing. Statutes which restrict, 
but do not prohibit, polygraph testing of 
private employees strike a favored equi- 
librium that both law and society seek. BJ 
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‘The First “American 
Serving the Nation’s 
Legal Profession 


Hawaii's beautiful Aliiolani Hale which houses the state Supreme Court, was 
just fifteen years old when First American Title Company was established 
in 1889. 

Today from Hawaii's courthouse, across the land to far off places like Guam, 
Puerto Rico and the United Kingdom, First American serves the 
legal profession. 

As the nation’s third largest title insurer, we are proud of our growth and 
our unique spirit and dedication that sets us apart from all others! 
If it’s service you need...get the First American Spirit! 


First American Title Insurance Company 


REGIONAL OFFICE: 6600 NW SIXTEENTH ST., PLANTATION, FL 33313 (305) 587-5860 
NATIONWIDE TOLL-FREE: (800) 327-1018 - FLORIDA STATEWIDE TOLL-FREE: (800) 432-9673 
NATIONAL HEADQUARTERS: 114 EAST FIFTH STREET, SANTA ANA, CA 92701 (714) 558-3211 
SERVING TITLE INSURANCE NEEDS THROUGHOUT THE UNITED STATES 


Affiliated with The First American Finacial Corporation 


Aliiolani Hale Court House, Honolulu, Hawaii 
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Administrative Law 
Section 


On the eve of its 10th anniversary, the 
Administrative Law Section improved 
upon its past successful programs, lent its 
support to new ventures and reconstituted 
its internal procedures. 

Third Annual Florida Administrative 
Conference: The Third Annual Florida 
Administrative Conference was held March 
1-2 at the Center for Professional Develop- 
ment in Tallahassee. More than 80 repre- 
sentatives of state agencies, local govern- 
ments, legislators, judges and attorneys 
from private and public sectors convened 
to deliberate and discuss topical issues 
involving administrative processes. Robert 
P. Smith, Jr., former judge of the First 
District Court of Appeal and widely known 
for his scholarly opinions in the field of 
administrative law, served as conference 
chairman. He invited experienced observers 
of government for discussions on the vitality 
of sound judgment in the administrative 
sector. Consensus proposals or specific 
solutions were not the essential goal of the 
conference, but were welcome by-products 
of the session. 

Board of Regents member and former 
Speaker of the House J. Hyatt Brown 
delivered the keynote address. He 
challenged administrators and lawyers alike 
to simplify administrative/ regulatory pro- 
cedures or stand ready to observe legislative 
abolition of the processes altogether. 

Senator Curt Kaiser, minority leader, 
drew a crowd ona rainy Saturday morning 
and delivered an early breakfast address. 
Senator Kaiser advocated that hearing 
officers of the Division of Administrative 
Hearings be granted authority to enter 
final orders in all cases heard before them. 
The proposition stirred spirited debate but 
brought no consensus. 

Agreement was found, however, on 
numerous proposals presented by 
spokesmen for each of five workshops. The 
conference proposed that: (1) an agency’s 
standards for the weight of the evidence 
that will be required to support a finding of 
an infraction should be developed and 
disclosed toll parties prior to a disciplinary 
hearing; (2) sentencing guidelines should 
be adopted by agencies having disciplinary 
authority; (3) the judiciary should not 
disturb administrative sanctions authorized 


Section Reports 


by statute and within the rules setting 
sentencing guidelines; (4) actions by the 
state concerning growth management 
should give due consideration to the role of 
local government; (5) local governments 
should be required to follow the APA in 
cases involving an overriding state interest 
and in cases. where local government is 
acting to implement such overriding state 
interest; (6) the Administrative Law Section 
and Local Government Section of The 
Florida Bar should work in conjunction 
with the Association of County Commis- 
sioners and the League of Cities to develop 
a model Administrative Procedure Ordi- 
nance. The conference also proved that the 
efficacy of economic impact statements in 
administrative rulemaking proceedings 
remains hotly contested. 

Continuing Legal Education: The 
Continuing Legal Education Committee, 
chaired by Professor Patrick F. Maroney, 
produced two excellent seminars this year. 
“Practice Before the Florida Division of 
Administrative Hearings” was well received 
at the live presentation in Tallahassee and 
the two videotaped presentations which 
followed. The “Administrative Law Over- 
view” seminar in February offered a stimu- 
lating panel discussion and served the 
needs of a broad spectrum of the section. 
These programs have restored the vitality 
of the section’s commitment to continuing 
legal education and coincided with the 
resolution of the Executive Council to 
support mandatory CLE. 

Annual Meeting: The Administrative 
Law Section will hold its annual meeting in 
conjunction with The Florida Bar Conven- 
tion’ on June 27, in Boca Raton. The 
section’s annual meeting committee, 
chaired by Charles Tunnicliff, has planned 
a joint luncheon with the Local Government 
Law Section. The luncheon speaker will be 
former chief justice of the Florida Supreme 
Court, Arthur England. On the evening of 
the 27th the section will co-sponsor a 
reception with the Labor and Employment 
Law Section. Anyone interested in attend- 
ing either event is invited to contact the 
section through The Florida Bar. 

Other Activities: During the 1984-1985 
Bar year, the Administrative Law Section 
voiced its support for the creation of a 
federal central core of administrative law 
judges, in concept, similar to the division of 
administrative hearing officers, in Florida. 
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The section this year has continued its 
support for adequate compensation of inde- 
pendent hearing officers, has shaped pro- 
posed legislation, reviewed and amended 
its bylaws for the first time since its estab- 
lishment and adopted refined financial 
policies consistent with uncapped year-end 
section balances. 


WILLIAM B. BARFIELD 
Chairman 


Corporation, Banking & 
Business Law Section 


The Corporation, Banking & Business 
Law Section has had another active year. 
The section has sponsored a number of 
continuing legal education programs, being 
one of the most active sections of the Bar in 
doing so. These programs covered Bank- 
ruptcy Law & Practice: “The View From 
The Florida Bench,” Leveraged Buyouts, 
Current Trends for the Corporate Counsel, 
Fifth Annual Southern Securities Institute, 
Trial Techniques for the Commercial Liti- 
gator, 1985 Bankruptcy, and Banking Law. 

Many of the programs were particularly 
well received and were rated highly by the 
participants. 

The section has mapped an active series 
of programs for the ensuing year as well. As 
this report is written, all of the programs 
have met or substantially exceeded budget 
objectives as well as meeting a standard of 
excellence. 

The section has continued to sponsor 
several publications, including its section 
newsletter and articles for The Florida Bar 
Journal. The Bankruptcy Committee 
sponsors the Florida Bankruptcy Case 
Digests, and The Florida Bar Antitrust 
Newsletter has been revitalized. 

To provide leadership for future years, 
the section has endeavored to involve an 
expanded list of chairmen and vice chair- 
men in the activities. Additionally, the 
section has revised its bylaws and reconsid- 
ered its organizational structure to enhance 
participation and continuity. 

A number of legislative matters have 
been given careful attention by the section, 
including legislation both proposed and 
enacted and case law developments under 
topics ranging from the Uniform Commer- 
cial Code to bankruptcy. 

The Executive Council of the section met 
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four times during the fiscal year and has 
had a number of special presentations from 
within and without the council. 

The members of the Executive Council 
have served conscientiously throughout 
the year. The members of the section are 
encouraged to participate in the Executive 
Council and its committees and to con- 
tribute to the advancement of the law in 
this important area. The section is proud to 
have contributed to the purchase of law 
books in its area of concern for each of the 
law schools in the state. Additionally, the 
section continues to co-sponsor an annual 
luncheon with the Tax Section of the Bar. 


WILLIAM KNIGHT ZEWADSKI 
Chairman 


Criminal Law Section 


During the current year, the Criminal 
Law Section has continued many of its 
existing programs while initiating new ones 
to meet areas of immediate concern. 

The new committees are the Consistency 
and Substantial Assistance in Trafficking 
Cases Committee, chaired by State Attor- 
ney Joseph P. D’Alessandro, and the Court- 
room Security Committee, chaired by 
Judge Charles McClure of Tallahassee. 

The Continuing Education Committee, 
chaired by Jon A. Sale of Ft. Lauderdale, 
presented many timely and informative 
section seminars. The section was to pre- 
sent a sentencing seminar on May 30-31 to 
assist people in understanding the new 
sentencing guidelines. In addition, a federal 
practice seminar is being given in October 
of 1985, which will cover the new Crime 
Control Act and other federal practice 
matters. 

The section has continued its expanded 
training programs for prosecutors and 
public defenders. We continue to provide 
scholarships for members of the section to 
train at the National Institute for Trial 
Advocacy. This enables them to, in turn, 
train people at the Bar-sponsored pro- 
grams. These programs are being held in 
Gainesville, as well as Tampa and St. 
Petersburg. 

The Publications Committee published 
an excellent section newsletter. This com- 
mittee, chaired by Michael L. Salnick of 
Palm Springs, has done a remarkable job, 
putting together informative and interest- 
ing articles for our regular newsletter, in 
addition to publishing excellent and timely 
articles in The Florida Bar Journal. 

The section continues to award the Selig 
Golden Memorial Award to an outstand- 
ing attorney in Florida who has contri- 


buted significantly to the criminal justice 
system. Last year’s recipient was Richard 
Gerstein of Miami who received the award 
at the section luncheon meeting at The 
Florida Bar annual convention at Innis- 
brook. 

Certification policy for criminal law has 
been adopted by the section and is now in 
the process of being clarified for the Board 
of Certification and Designation. It will 
then be presented to the Board of Gover- 
nors and then hopefully, to the Supreme 
Court for adoption. 

The legislation this year has been volum- 
inous as usual. The section has been 
reviewing much of this including legisla- 
tion dealing with child care, immunity, 
representation of indigents, capital cases, 
collateral activities, penalties and legisla- 
tion dealing with sentencing. 

The section will hold its annual meeting 
in conjunction with The Florida Bar Con- 
vention on June 28, 1985, at the Boca 
Raton Hotel and Country Club. The sec- 
tion will have a very interesting speaker 
and all people interested in criminal law are 
urged to attend. 


MICHAEL L. VONZAMFT 
Chairman 


Economics and 
Management of 
Law Practice Section 


The Economics and Management of 
Law Practice Section has again had an 
active year. Four issues of the newsletter 
were published and had articles of interest 
to all members of the section. They ranged 
from “Would You Want To Be Your 
Client?” to “Time Management.” 

The section again has been active in 
planning and conducting seminars. At the 
midyear meeting in January it sponsored 
the law office personnel seminar, the 
partnership seminar and one on profes- 
sional liability. A luncheon was co- 
sponsored with the Association of Legal 
Administrators. 

The working with legal assistants seminar 
co-sponsored with the Florida Association 
of Legal Assistants was presented in five 
locations in May. The program featured 
Paul G. Ulrich of Phoenix, Arizona, who 
co-edited the ABA publication “Working 
with Legal Assistants.” A panel featuring 
attorneys and their legal assistants consisted 
of Patrick V. Fogarty, and Susan L. Elsas, 
Legal Assistant; Robert N. Reynolds and 
Jeanne O'Neill, CLA and John Patterson 
and Terri Ann Thom, CLA. Kathi Hill, 
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president of Florida Association of Legal 
Assistants and also an independent CLA, 
also sat on the panel. 
The section is co-sponsoring a luncheon 
with the Young Lawyers Section honoring 
the 50-year members at the annual conven- 
tion. The featured speaker will be General 
Westmoreland on “Viewpoint of a Liti- 
gant.” The section is also planning a mock 
fee hearing, a software supermarket and a 
presentation on a docket control system. 
The section presented a proposal to have 
nonlawyers affiliated with sections and 
committees of the Bar to the Board of 
Governors in May. That proposal and its 
outcome will be announced in June/July. 
I would like to thank all the people who 
have participated so actively in helping 
make my terms a success and know that 
under the leadership of Ira Price, the 
section will continue to grow in the coming 
year. 
ROBERT SECHEN 
Chairman 


Environmental and 
Land Use Law Section 


At the beginning of my term of office as 
section chairman, I set three goals to meet 
by the end of my short and hectic tour of 
office: (1) continue and improve the 
section’s educational programs; (2) increase 
section membership to exceed 1,000 mem- 
bers; and (3) encourage and increase public 
interest group representation in section 
activities. With our section year presently 
in the third quarter, these goals are well on 
the way to being met or exceeded. 

CLE Co-chairmen Roger Sims and Al 
Malefatto have achieved particular success 
in our educational programming for the 
year. Attendance at all CLE functions has 
exceeded all expectations and attendee 
critiques have left no question on the value. 
of the programs and the excellent quality of 
speakers that have significantly contrib- 
uted to the programs’ successes. 

Membership Chairman Doug Halsey 
has increased section membership to 921 
members—representing a substantial in- 
crease in section membership since the 
beginning of the year. I am positive that 
our 1 ,000-member goal is well within reach 
by year’s end. 

Our Public Interest Representation Sub- 
committee has taken on new life and vitality 
under-the direction of Committee Chairman 
John Hankinson. We are most hopeful that 
this committee will be able to meet and 
accomplish the goals and objectives set 
earlier in the year so that the “public 
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interest” sector will receive adequate repre- 
sentation and recognition in section activi- 
ties and governance. 

In other areas the section has begun to 
consider changes in long standing section 
policies. For the first time, the section 
determined to approach the Board of 
Governors for permission to advocate a 
position regarding pending legislation 
dealing with funding needs of state environ- 
mental agencies. In addition, our Technical 
and Scientific Subcommittee, headed by 
Jim Brindell and Earl Gallop, is attempting 
to explore further legislative action in the 
possible creation of an administrative pro- 
cedure for the litigation or arbitration of 
complex scientific or technical problems by 
qualified scientists or other professionals. 
At present, a survey of the section has been 
circulated soliciting the membership’s views 
on such a legislative amendment. 

Our section manual is also growing with 
the times and undergoing a metamorphosis 
of sorts. Recognizing that our vistas have 
been expanded to include land use law 
along with a traditional environmental law 
focus, Editor Tom Cloud and his editorial 
board are hard at work creating a two- 
volume CLE manual that will cover the 
waterfront (wetlands?) of both subjects. 
Volume I dealing with Environmental Law 
and Litigation is scheduled for publication 
and distribution at our Annual Update 
Seminar August 16-17 at Don Ce Sar 
Beach Resort in St. Peterburg. This new 
format will include a totally new binder 
system that, hopefully, will make yearly 
updates more convenient, less expensive 
and more efficient for section members. 
Volume II dealing with land use issues is 
scheduled for next year’s distribution. 

Clearly, the fields of environmental and 
land use law have taken on new and 
expanding dimensions in a relatively short 
span of years. Recent legislative changes in 
1983 and 1984 have indicated that the field 
will only expand even more in the future 
and proposed legislative bills for 1985 
confirm this trend. I believe that prior 
leadership of the section has prepared us 
well for these expanding vistas and I hope 
that this year’s activities will be another 
brick in an already firm foundation. 


CLIFFORD A. SCHULMAN 
Chairman 


Family Law Section 


The Family Law Section has dedicated 
itself to advancement and promotion of 
children’s rights, continuation and expan- 
sion of its CLE courses, creation of a 


matrimonial trial advocacy program, sup- 
port to the Supreme Court Matrimonial 
Commission and continuation of service to 
our members, the Bar and the public. We 
are very proud of our accomplishments, 
and to have created excellent programs 
that will continue after us. 

The major focus of our attention has 
been protecting the rights of children in the 
judicial system in general, and in family law 
matters in particular. Our CLE courses, 
our midyear meeting program material and 
our energy and attention were focused on 
advancing and promoting those rights. 

The Family Law Section in cooperation 
with the Dade County Public Interest Law 
Bank and the Young Lawyers Section of 
the Dade County Bar Association has 
created a pilot guardian ad litem project in 
Dade County. This project is now fully 
operational, fully funded and fully staffed. 
It provides trained pro bono attorneys who 


will act as attorney/guardians ad litem: 


upon appointment by the court in appro- 
priate cases where the trial judge feels it is 
necessary for a child to have independent 
representation. It is envisioned that these 
cases will include contested custody 
matters, and criminal child abuse cases 
where the child is an essential witness, and 
in other matters. 

The program was announced at the 
midyear meeting of The Florida Bar and 
received positive media coverage through- 
out the state. We received telephone calls 
and letters from members of the bench and 
Bar throughout Florida seeking to learn 
more about how such a project can be 
created in other counties. The program isa 
pilot project and is almost completely 
funded by the Family Law Section from its 
dues. Originally the project was designed to 
handle 100 families, and we hoped to 
attract 100 attorneys. We will exceed that 
expectation by more than three times, and 
the program has been expanded to accom- 
modate the full needs of the circuit court. 

Attorneys who volunteered for the pro- 
gram attended a full day seminar to educate 
them on their duties, the law regarding 
children, their responsibilities to the court 
and how to function as an attorney/ 
guardian ad litem for a child. We expect the 
program to be self-sustaining in nature, 
and funded from attorneys’ fees pavable by 
parents who are able to contribute toward 
the legal representation of their children. 
The pilot guardian ad litem program takes 
a giant step forward in protecting the legal 
rights of children. 

The program presented at the midyear 
meeting of The Florida Bar was entitled 
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“The Emergence of Children’s Rights” and 
also received very favorable media atten- 
tion. Our speakers for the program were 
both exceptionally competent and knowl- 
edgeable in their field. After our speakers 
addressed the audience, a dialogue ensued 
between the speakers, panelists and the 
audience. 

This was the first seminar presented by 
the Family Law Section which was not 
devoted strictly to lawyers. Mental health 
professionals, psychologists and all inter- 
ested members of the public were invited to 
attend and to participate. The program 
earned high marks and was exceptional not 
merely for the quality of its presentation, 
but also the interest aroused in the com- 
munity. The issue of children’s rights is 
timely and important and needs to be 
addressed both legislatively and judicially. 
At the presentation, a pamphlet had been 
printed and distributed to all interested 
persons entitled “In The Interest of Children 
a Directory of Social Services and Pro- 
grams Dedicated to the Needs and Welfare 
of Florida’s Children.” 

A second seminar, “Emergence of Chil- 
dren’s Rights, Part II,” concerned itself 
with child support, enforcement, etc. 

The October 1985 issue of The Florida 
Bar Journal will be dedicated to children. 
The Family Law Section has taken the 
responsibility for providing and directing 
its content. It is essential that all lawyers.in 
Florida are aware of the plights of our 
children in the judicial system. 

Also in the nature of legal education, the 
section created a matrimonial trial advo- 
cacy program designed to improve trial 
practice by lectures, workshops, demon- 
strations and role play. The first day of the 
three-day program was devoted to lectures 
and demonstrations, and thereafter for the 
next two days the participants broke up 
into workshops of no more than eight 
persons per workshop with either one or 
two workshop leaders They practiced their 
skills in taking depositions, making opening 
statements, conducting direct and cross 
examination of lay and expert witnesses, 
and presenting closing argument. The only 
criticism of the program was that it was too 
short, but the participants uniformally 
expressed that their time and effort were 
well spent. The program was excellent and 
will continue in the future. For all of his 
efforts to create the program, we are very 
much indebted to Judge Dick Feder of 1 1th 
Judicial Circuit Court. 

Maurice Kutner has done an excellent 
job with our CLE programs and we are 
proud that they have maintained their 


consistent high standards. 

The section filed amicus curiae briefs in 
the Florida Supreme Court in the cases of 
Bowen v. Bowen, (Sup.Ct., #64,906), 
opinion not yet rendered, currently review- 
ing 454 So. 2d 565 (Fla. 2d DCA, 1984); 
Marcoux v. Marcoux, 10 FLW 120 (Fla. 
February 14, 1985) and Tronconi v. 
Tronconi, 10 FLW 75 (Fla. January 24, 
1985). The Third District Court of Appeal 
en banc requested the section to file an 
amicus brief in the case of Jennings 
v. Jennings, 9 FLW 2253 (Fla. 34 DCA 
1984), rehearing granted. As amicus curiae, 
the Family Law Section has established a 
reputation for scholarly ability, and we are 
proud that the appellate courts look to the 
section as friends of the court. 

Matrimonial lawyers are now being certi- 
fied and attorneys have been approved to 
take the certification examination. We hope 
the examinations can be graded and our 
first matrimonial lawyers can be certified 
by June or July, 1985. The certification 
program has received a great deal of criti- 
cism from lawyers because of the require- 
ment that an attorney, in order to be 
certified, must have had 25 trials of matri- 
monial cases, 10 of which had to go to the 
trier of fact for determination. The argu- 
ments advanced were that the requirements 
for trial are so stringent that they reward 
the litigious lawyer over the lawyer who is 
capable and knowledgeable in settling cases. 
The requirements also do not take into 
consideration the distinction between one 
half hour or hour trial or a trial that may 
have lasted over several days or weeks, as 
the amount of time in trial is not weighed. 
The certification committee is expected to 
recommend changes in the certification 
rule to reduce the trial requirements. 

Bette Quiat has done an excellent job as 
the editor of our Family Law Commentator. 
Unfortunately, we had been running into 
printing problems with The Florida Bar 
office in Tallahassee which have resulted in 
unconscionable delays in publication. We 
have been given the full assurances of the 
leadership that steps have been taken to 
correct the problems and that our Commen- 
tator will now be published on schedule. 

In the area of public relations, we feel we 
have made giant gains. The public image of 
the Bar is generally not good and matri- 
monial lawyers have had a particularly bad 
press. By creating programs paid for by the 
Family Law Section and staffed by volun- 
teer attorneys who have agreed to serve pro 
bono, we have made a positive contribution 
to society. We have also established a 
dialogue with the media and have obtained 


excellent coverage of our contributions— 
all for the benefit of the Family Law 
Section, The Florida Bar and the public. 


BRENDA M. ABRAMS 
Chairman 


General Practice Section 


The General Practice Section has become 
increasingly active in the last few years. It 
has arisen from an almost defunct section 
to a thriving and productive one. In the 
past year, the section sponsored two semi- 
nafs. The appellate practice for the general 
practitioner seminar was held in eight loca- 
tions, and featured as speakers Chief Judge 
John C. Godbold, United States Court of 
Appeals for the Eleventh Circuit; Barry S. 
Richard of Tallahassee; Arthur J. England 
of Coral Gables; Judge Gerald Bard Tjoflat, 
United States Court of Appeals for the 


‘ Eleventh Circuit; Mitchell D. Franks, 


Tallahassee; and Robert L. Crongeyer, Jr., 
magistrate, United States District Court 
for the Northern District of Florida. 

An attorney’s fees seminar was held at 
the midyear meeting in January. The 
speakers included Davit Donet, Robert J. 
Pleus, Jr., Sidney Stubbs, Jr., A.J. 
Barranco, and Judge Mario P. Goderich. 

A seminar on video-taping is being 
planned for the fall and also a seminar in 
conjunction with J. R. Phelps of the Law 
Office Management Service is planned for 
later in the year. 

The section will co-sponsor a seminar 
with the out-of-state practitioners, entitled 
“Florida Law Update.” This will be pre- 
sented at the annual Bar convention. Addi- 
tional convention activities planned by the 
section include a luncheon co-sponsored 
by the Florida Association for Women 
Lawyers, featuring Bella Abzug speaking 
on “The Gender Gap”; a cocktail party and 
the section annual meeting and executive 
council meeting. All people interested in 
the section and possibly serving as members 
of the executive council are cordially invited 
to attend. 

A brochure to advise lawyers on the 
ethics of how to advertise is being compiled 
and will be available soon. The section has 
recently distributed to section members a 
questionnaire regarding mandatory CLE 
and video-taping depositions. The section 
will publish the results in June/July. This 
information was presented to the Board of 
Governors in May. 

Four issues of the newsletter have been 
published this year. There are many inter- 
esting topics and perspectives that have 
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been covered. 

A hearty thank you to all people who 
have made my term as chairman a success- 
ful one. I know that under the leadership of 
George Wilson the section will continue to 
grow and pursue educational and informa-. 
tive projects for the section, the Bar and the 
public. 

NANCY Y. SMITH 
Chairman 


International Law Section 


The International Law Section, com- 
pleting its third year, has greatly expanded 
its activities in two short years. The section 
has organized three CLE programs. The 
first, intended to be an annual program in 
conjunction with U.S. State Department’s 
Annual Conference on the Caribbean, 
reviewed the legal issues affecting trade in 
the Caribbean. This program was followed 
by a joint effort with the Tax Section to 
address new developments in the area of 
income tax withholding connected with 
international transactions. Finally, what 
was also intended to be an annual meeting 
in conjunction with the Canadian Bar 
Association, the section co-sponsored in 
Montreal a two-day program dealing with 
current legal issues affecting trade and 
investment between Canada and Florida. 

Two extremely successful international 
lawyer exchange programs were held this 
year. The first was a timely and fascinating 
trip to Jamaica by approximately 30 
members of the section. The trip was timely 
because of Congress’s enactment of the 
Caribbean Basin Initiative and the United 
States’ promotion of Jamaica as a key 
participant in the program and the ex- 
tremely complex status of Jamaica’s 
political environment. We enjoyed a full 
briefing by local members of the political 
establishment and the leadership of the 
Jamaican Bar. We followed our visit to the 
tropics by journeying to Montreal in March 
amid freezing temperatures and snow 
flurries. While our group was smaller than 


How would you like to talk (in confi- 
dence and at no cost) to a fellow 
Florida Lawyer who also found that 
alcohol was interfering with life and 
practice, and who learned a way to get 
off the alcohol treadmill and start 
living again? You can. 
24-Hour Hotline (813) 957-0051 
Florida Lawyers’ 
Recovery Network 


Jamaica’s, it nevertheless was a most 
informative and timely program. The recent 
political changes within the provinces of 
Quebec and our President’s and Canada’s 
Prime Minister’s Summit Conference the 
weekend of our trip added a useful political 
element to.our program. Our presence in 
Montreal during this latter event even 
attracted the local press and television 
coverage by Canada’s English speaking 
television network. 

We had only one disappointment during 
the year and that was the cancellation of 
our week-long symposium on investment 
in Florida and United States. This program 
was to attract Western European and 
Canadian lawyers to Florida during 
February. Unfortunately, the strength of 
our dollar and its significant further 
strengthening prior to our program resulted 
in too few registrants and the program had 
to be cancelled. We are putting all that was 
learned to good use as we are currently 
exploring the feasibility of conducting a 
similar program in Europe in the spring of 
1986. We have been invited by an American 
university in Paris to co-sponsor a week’s 
program and we are exploring other 
possibilities in Amsterdam and Munich. 
We intend to have a complete announce- 
ment by this coming September. 

All members of the section receive our 
International Quarterly and | believe little 
needs to be said to recognize the tremen- 


dous strides which have been made and the 


growth of a very fine publication. 

Legislatively, the section is one of several 
supporters of the Florida International 
Arbitration Act which has been introduced 
in this session. It is also, at the request of 
the American Bar Association, reviewing 
whether it should support the enactment of 
the Uniform Reciprocal Enforcement of 
Foreign Money Judgments Act which has 
been adopted in 13 of our sister states. 

Finally, the section is in the preliminary 
stages of organizing the sponsorship of two 
CLE manuals. One will concentrate on the 
legal issues surrounding inbound foreign 
investment and the other, on outbound 
investments. 

In retrospect, those of us who are active 
in the section during its first year, thought 
at that time we had a monumental task 
ahead in mobilizing Florida lawyers who 
practice in the areas of international law to 
become active and assist in building the 
new section. I believe we can be proud of 
what the section has accomplished through 
its initial years. | am pleased with the pace 
in which the section has expanded its 
activities and I am extremely excited about 


new programs which are being considered 
for future years. 

I want to thank all those people who 
have devoted so much time to our activities 
and all of those members of the section 
who have given me their support. 


KENNETH F. CLAUSSEN 
Chairman 


Labor and Employment 
Law Section 


Bar year 1984-85 saw a continued com- 
mitment by the Labor and Employment 
Law Section to its CLE programs. The 
section co-sponsored along with the Local 
Government Law Section the Tenth 
Annual Public Employment Labor Rela- 
tions Forum held from October 25-27, 
1984, at Saddlebrook. This seminar dealt 
with public sector labor relations law in- 
cluding constitutional issues. On February 
8, 1985, the section sponsored “Equal 
Employment Opportunity Practice 1985” 
at Miami. This program dealt with the 
myriad of federal and state laws which 
prohibit discrimination inemployment. As 
usual, this program generated an enthu- 
siastic response from the members of the 
Bar and the public at large. The highlight of 
this year’s program was the luncheon 
appearance of Assistant Attorney General 
Bradford Reynolds who talked on affirma- 
tive action in the wake of the Stotts 
(Memphis firefighters) case. His timely and 
provocative remarks drew extensive press 
coverage. 

The section’s CLE commitment ex- 
panded in new directions in 1984-85. The 
section co-sponsored along with nine other 
southern states the Third Annual SMU 
Multi State Labor Law Seminar held in 
Dallas, Texas, on March 29 and 30. This 
program was devoted to a wide range of 
labor topics including NLRB develop- 
ments, EEOC litigation and 42 USC Sec- 
tion 1983 litigation. Future plans tenta- 
tively call for the program to be rotated toa 
Florida location, possibly in 1988. On 
April 25 and 26, the section co-sponsored 
along with Stetson University Center for 
Labor Management Dispute Resolution, a 
labor seminar entitled “Labor and Employ- 
ment Law in the United States: Is the Law 
Achieving its Purposes?” This seminar was 
held in Tampa and attracted a national 
panel. In summary, our section’s CLE 
programs continued to expand in 1984-85 


under the enthusiastic leadership of CLE . 


coordinator Charlie Rand. ; 
Our section continued to enjoy produc- 


tive relationships with the various labor 
regulatory commissions and agencies. The 
section’s liaison committees held meetings 
and discussions with agencies such as 
National Labor Relations Board, the Equal 
Employment Opportunity Commission, 
etc. These discussions centered on agency 
procedures and relationships with the prac- 
ticing bar. Of special note was the estab- 
lishment in 1984-85 of a wage/ hour liaison 
committee which dealt with relationships 
with the U.S. Department of Labor, Wage- 
Hour Division. This committee held 
its first meeting on February 7 in Miami 
where it was addressed by William Otter, 
administrator of the Wage-Hour Division. 

The section continued its publication of 
the newsletter, “The Checkoff.” This publi- 
cation provided a wealth of information 
for section members. 

The section went forward with its plans 
to hold a labor law seminar in Great Britain 
in July 1985 in conjunction with the Ameri- 
can Bar Association meeting. Plans are still 
being finalized but it appears that this 
program will become a reality. 

Finally, we are looking forward to the 
section’s annual meeting on June 27 at the 
Boca Raton Hotel and Club. We will have 
a luncheon meeting at 12:30 p.m. to feature 
Francis E. Dowd, regional director of 
Region 12 of the National Labor Relations 
Board. 

My appreciation for making 1984-85 a . 
successful year goes out to the officers, the 
executive council, the membership and our 
section coordinator Carol Vaught. 


JIM BROWN 
Chairman 


Real Property, Probate & 
Trust Law Section 


The Real Property, Probate & Trust 
Law Section began its 3lst year July 1, 
1984, and remains the largest dues paying 
section of The Florida Bar. Several existing 
programs were enhanced and a number of 
new activities implemented during this 
section year for our more than 6,000 
members. 

Through circuit representatives, com- 
munication is enhanced in every geographic 
region of the state and plans are to develop 
these representatives into a key-man 
legislative network during the next section 
‘year. The legislative program of this section 
is staggering, and it is only through 
thorough study in committee and our own 
lobbyist that we are able to maintain our 
respected position among the public, the 
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Florida Legislature, Governor and Cabinet 
members. During the 1985 legislative 
session, the legislature was to deal with 
many issues directly affecting the practice 
of real property, probate & trust law. The 
laws relating to guardianship, lis pendens, 
Marketable Record Title Act, land use 
regulation, and real property document 
preparers’ liability are just a few of the 
many questions with which this session 
was to deal. 

Ten continuing legal education seminars 
were presented in addition toa free seminar 
at the section’s annual convention co- 
sponsored with the Florida Association of 
Realtors and Florida Home Builders 
Association. Two other events of special 
mention are the annual Liaison Conference 
with Attorneys and Trust Officers of the 
Florida Bankers Association and the 
annual Legislative Update which is pre- 
sented to hundreds of attorneys just after the 
session each year. Other member services 
include the monthly publication, Action- 
Line, the Uniform Title Standards, The 
Florida Bar: Florida Association of 
Realtors Contract for Sale and Purchase, 
Probate and Guardianship Forms, and 
monthly articles of a technical nature in 
The Florida Bar Journal. 

The section also assists with updates of 
new editions and supplements to the 14 
section related continuing legal education 
books and manuals. Finally, as many 
attorneys are either in the throes of 
automating their offices or are contem- 
plating the plunge, the section’s support of 
the nonprofit corporation Florida Lawyers 
Support Services, Inc., continues. 

The section this year presented the 
probate certification standards to the 
Supreme Court where a decision is expected 
any day now. Certification standards for 
real property law were approved by the 
section executive council in October 1984 
and are now being considered by the Board 
of Certification, Designation and Adver- 
tising. 

The liaison efforts of this section’s many 
committees go a long way toward promot- 
ing good will and understanding with the 
Florida Association of Realtors, Florida 
Bankers Association, Florida Home 
Builders Association, surveyors, devel- 
opers, lenders, title insurers and corporate 
fiduciaries. It takes commitment from 
the 140-member executive council, and 
dedication of a great many people to 
advance the goals of this section. I want to 
publicly thank The Florida Bar staff, the 
Board of Governors, the executive council 
and all section members, all of whom 


30 THE FLORIDA BAR JOURNAL/JUNE 1985 


remain devoted to serving The Florida Bar 
and the public and who are responsible for 
the continuity of the section’s programs, 
projects and services. 


WILLIAM E. SHERMAN 
Chairman 


Tax Section 


The Tax Section has now grown to over 
1800 members and the Executive Council 
membership was expanded in order to 
reflect a broader base of involvement and 
to have all of the various views of the 
section represented in its operations. 

The section has once again moved 
forward on a multitude of projects in both 
the federal and state substantive tax areas, 
continuing legal education and relation- 
ships with other organizations. Further- 
more, members of the section have been 
actively involved in interfacing the work 
and activities of the section with other 
sections and with the Bar, generally. 

Once again, the Tax Section has spon- 
sored a range of CLE programs geared to 
all levels of practitioners in order to provide 
the solid base of continuing education. In 
this connection, the members of our Pro- 
grams Division, Jim Dickson, Biil 
Horowitz, Bob Hudson, Jim Roberts, and 
others, led by Chairman Bruce Bokor, have 
provided us with an array of programs 
covering a broad cross section of substan- 
tive areas. Recognizing that the tax law 
interplays with other substantive law areas 
as well as with other disciplines, the section 
has co-sponsored many of its CLE pro- 
grams with other sections of the Bar as well 
as the Florida Institute of Certified Public 
Accountants and, on a rotating basis, the 
Graduate Tax Programs at the Universities 
of Miami and Florida. The section con- 
tinues to provide leadership in the educa- 
tional area through the efforts of people 
such as section secretary Bob Panoff on the 
CLE Committee. 

In the public service area, the section has 
continued to sponsor orientation programs 
for attorneys in the Graduate Tax Programs 
at the Universities of Florida and Miami 
through the efforts of Steve Lewallen and 
Richard Razook, and award annual 
scholarships to the Graduate Tax Programs 
at these two universities. The section offers 
an ethics program for graduate tax students. 

In order to assist in fostoring better 
relations with the judiciary and Internal 
Revenue Service, Hans Tanzler and Marvin 
Gutter have been active in promoting recep- 
tions around the state for visiting Tax 


Court judges, together with representatives 
from Internal Revenue Service, as they 
rotate their calendars in Florida. In order 
to foster and encourage participation by 
members of the tax bar in the Tax Certifica- 
tion Plan, the section continues to offer an 
outstanding two-day certification examina- 
tion review course which has actually grown 
to become more heavily attended by non- 
certification exam takers as a means to 
remain current in the tax area. 

Larry Gragg, chairman of our State Tax 
Division, is currently serving as the 
chairman of the National Association of 
State Bar Tax Sections. On the state tax 
level, the section has continued to be an 
active voice and participant in numerous 
areas. For example, members of the section, 
led by Chairman-Elect Ben Phipps, Larry 
Gragg, past Chairman Hank Raattama, 
Treasurer Gerry Hart and past Chairman 
Sam Ullman, prepared an extensive white 
paper analyzing the corporate unitary tax 
and presenting their findings to legislative 
committees prior to the special session of 
the legislature last year. Through the efforts 
of Tom Ellwanger, the section and the Bar 
sponsored intangible tax simplification 
legislation. The section has worked hard in 
fostoring good relationships and avenues 
of communications with the Department 
of Revenue, Attorney General’s Office and 
the House Finance and Taxation Com- 
mittee. 

The Tax Law Notes published in The 
Florida Bar Journal presented an out- 
standing array of articles intended for the 
consumption of the Bar, generally. Co- — 
chairpersons Peter Kirkwood and Chip 
Muller are to be commended for their 
adherence to a high standard of quality. A 
two-volume treatise on Florida State and 
Local Taxes achieved publication last year 
and has been successfully marketed through 
the efforts of the Tax Section and CLE. 
This represented the largest and most 
ambitious project ever undertaken by the 
section and it has proven to be both a 
technical and financial success. The section 
recently concluded its Seventh Annual 
Meeting and Educational Institute. Thanks 
to the efforts of Sharon Selk and Steve 
Nilsson, chairpersons, the Seventh Annual 
Meeting achieved new highs in both pro- 
gram quality and participation. 

In the federal tax area, Chairman Ed 
Koren has supervised the 16 substantive 
law committees in their numerous projects. 
Of particular note were the adoption of the 
draft withholding legislation under the 
Foreign Investment and Real Property 
Tax Act prepared by the Foreign Tax 


| 
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Committee under the direction of its 
chairman, Bob Hudson; the work of Gerry 
August and his preparation and submission 
of comments on regulations to the Internal 
Revenue Service; and the long-term project 
supervised by Joe Rackman involving a 
study of the impact of a flat tax which the 
section hopes to have published next year. 

In conclusion, the real credit and thanks 
for the continued outstanding work and 
involvement of the Tax Section goes to all 
of the members of the Executive Council 
who have participated and given of their 
time, energies and efforts unselfishly and 
without reward. 


DONALD R. TESCHER 
Chairman 


Trial Lawyers Section 


Since last June, the Trial Lawyers Sec- 
tion has had an unusually active year. I am 
grateful to the many outstanding lawyers 
throughout the state who have given their 
time and talents to carry out the work of 
the section. 

Beginning in August, the people of 
Florida were confronted with the Amend- 
ment 9 campaign. The executive council of 
the section decided to become involved in 
helping educate the public on the full 
meaning and consequences of that amend- 
ment. 

In September, the council voted unani- 
mously to oppose Amendment 9. After 
reviewing the objectives of Floridians 
Against Constitutional Tampering (FACT), 
the council endorsed the objectives of 
FACT and volunteered to assist in accom- 
plishing the objectives of its educational 
campaign. Activities were underway and 
many trial lawyers were involved in a 
public education program when the 
Supreme Court decided to remove the 
amendment from the November ballot. 

The section newsletter took on a new 
name and format this past year. In Sep- 
tember, the executive council adopted the 
name The Advocate after recognizing that 
the publication had become far more than 
just a periodic newsletter. In the prior year 
under the able leadership of Doug Marsh 
of Pensacola, the publication had grown 
significantly. During this past year, under 
the direction of Joe Milton, The Advocate 
has become an even more helpful and 
informative publication. More articles of 
substance have been included, and many 
more experienced trial lawyers throughout 
the state have contributed articles and 
material to the publication. The publica- 


tion has been hole-punched for ease of 
binding. 

The 1984-1985 year has been another 
one of outstanding educational programs 
for the section. Ed McClellan of Ocala and 
Gary Martin of Tampa led the educational 
committee of the section. Beginning in 
September in Miami with a seminar on 
Federal Practice and continuing through 
our last seminar at the annual convention 
in Boca Raton in June, we have had many 
outstanding educational opportunities, 
including seminars on Federal Practice and 
Procedure, Aviation Law in conjuction 
with the Aviation Committee, Evidence in 
conjunction with the Code and Rules of 
Evidence Committee, No-Fault Insurance, 
and an Annual Construction Seminar. Our 
last seminar will be held in eight locations 
and will be on Jury Selection. 

We have stressed the need to establish a 
continuity of leadership in all of our pro- 
grams. One of the primary recommenda- 
tions of a long-range planning report of 
The Florida Bar dealt with section responsi- 
bilities for continuing legal education. It is 
the goal of the Trial Lawyers Section to 
establish a three-to-five year curriculum of 
educational programs. To establish that 
curriculum, it is necessary that the leader- 
ship of the educational committee be com- 
mitted to more than one year of service. 
This will enable the section to develop a 
rotating program that brings certain sub- 
ject matters regularly before the member- 
ship as seminar topics and periodically 
provides additional subjects that have 
interest to more specialized trial practi- 
tioners. We would request all members of 
the Trial Lawyers Section to contact Linda 
Brown, our section coordinator in The 
Florida Bar office, or any officer of the 
section, or any member of the executive 
council with suggestions and requests for 
educational program improvements or topics. 

In addition to the executive council 
members who worked so diligently to see 
that a full range of quality CLE programs 
are presented, many other members of our 
section have contributed many hours to 
our seminar programs. None of the trial 
lawyers are paid for his or her time in 
preparing outlines or lectures or presenting 
lectures. I would encourage each of you 
who hear a good speaker or read a good 
outline to take the time to call, write or 
otherwise seek out the speaker or the writer 
and thank them for contributing to you in 
particular and to all trial lawyers in general. 
We need to let those who so generously 
contribute of their time and talents know 
that they are appreciated. 
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The trial lawyers again sponsored the 
Trial Advocacy Program, a week-long, in- 
depth, practice-oriented seminar presented 
in August and March. The maximum num- 
ber of participants attended each of those 
seminars. 

During the past year, “Trial Lawyers 
Forum” appearing in each issue of The 
Florida Bar Journal has achieved new 
status. During the year, the editorship 
passed from Stephen Nagin, who so ably 
initiated this column in October 1983, to 
Karen Gievers, who has continued to carry 


_out the excellent work he started. The long- 


term success of this column depends on the 
dedicated efforts of the editor in seeking 
the very best articles for inclusion. Any 
member of the Trial Lawyers Section who 
would like to submit an article for consi- 
deration should forward it to Karen 
Gievers in Miami for review. 

Keeping a close eye on proposed legisla- 
tion that affects trial practice also requires 
time and commitment of a large number of 
people. Our lobbying efforts are spear- 
headed by Buddy Jacobs, a lobbyist hired 
by the section who also practices law in 
Fernandina Beach. He has served as our 
section lobbyist for five years. The legisla- 
tive committee of the executive council, 
consisting of Doug Marsh, Clay Parker, 
Chuck Baumberger and under the able 
chairmanship of Jim Cobb, along with the 
advice and consent of the executive council, 
determines which pieces of proposed legis- 
lation come within the Integration Rule 
and, therefore, are proper for action by the 
council. Once that is established, by a two- 
thirds vote of council, it is then determined 
if the council will take a position on it. The 
council follows a fairly strict policy of not 
advocating a position in the legislature as a 
section for or against any piece of legisla- 
tion that the council finds to be either 
predominantly plaintiff or defense oriented. 
Sometimes that distinction is difficult to 
make, and at other times the proposed 
legislation is clearly one that is either for or 
against the section’s interest as a whole. 

In conjunction with the April 23 execu- 
tive council meeting in Tallahassee, the Bar 
held a legislative update meeting for the 
Trial Lawyers Section Executive Council, 
Family Law Section Executive Council 
and the Board of Governors. After the 
meeting, the Bar cosponsored with the 
Family Law Section and Trial Lawyers 
Section a legislative reception at the 
Governor’s Club. April 24 the Executive 
Council spent the day meeting with various 
legislators in their offices. 

Section activities at the midyear meeting 


> 


in Miami were the results of the efforts of a 
number of individuals. The Chester Bedell 
mock Trial Competition, in which each of 
the law schools in the state participated, 
was chaired by Clay Parker of Orlando, 
assisted by Sam Holland of Miami. The 
number of hours contributed by lawyers 
and judges required to carry out the mock 
trial program were significant, both in 
preparing for the program in advance and 
during the course of competition. 

Our section’s activities will conclude 
with the 1985 Bar Convention in Boca 
Raton. On Thursday, June 27, we will have 
a seminar in the morning on Trial Strategy. 
Speakers will consist of three plaintiffs and 
three defense lawyers. Our annual lunch- 
eon with Justice Raymond Ehrlich speak- 
ing, will be followed by the annual meeting 
of the executive council. New members of 
the executive council will be elected and 
activities will conclude with a section cock- 
tail party from 5 p.m. to 6 p.m. Thursday, 
June 27. 


Once again I thank all who contributed 
to the success of the section this year. It has 
indeed been a pleasure serving as chairman. 


COUNCIL WOOTEN, JR. 
Chairman 


Workers’ Compensation 
Section 


With volunteerism on the part of section 
members reaching what is probably an all- 
time high, the section approaches the end 
of this dynamic year with a new vitality. 

At the beginning of the year, our highest 
priority was the reestablishment of a high 
attorney-involvement in the section’s 
Participation in the annual Workers’ 


Compensation Educational Conference 
sponsored by the Division of Workers’ 
Compensation in early September 1984. 
With Al Frierson as steering committee 
chairman, few doubted the successful out- 
come. It was a resounding success! Attend- 
ance by, and attorney involvement in, the 
educational conference was the best since 
the 1979 reforms took effect. For this, and 
his many other contributions, Mr. Frierson 
was singled out for special recognition in 
an unprecedented joint presentation of an 
inscribed silver tray by the combination of 
the Division of Workers’ Compensation, 
the Conference of Deputy Commissioners 
and the Workers’ Compensation Section in 
December 1984. 

A renewed effort toward increasing 
membership commenced early in the year, 
implemented by a series of ads in the Bar 
News, some with whimsical cartoons drawn 
especially for the membership drive. These 
efforts, as well as others attempted in our 
own section’s newsletter, brought about 
approximately a 10 percent increase in 
membership, now numbering some 565 
members. 

As incoming chairman, the undersigned 
established four principal goals for the 
section which were to be incorporated in 
the one major project for the year: a 
complete revamping of the section’s news- 
letter. The four goals serving as the catalyst 
for the overhaul of the newsletter were: 

(1) The newsletter as a surrogate “section 
headquarters.” It is recognized that in some 
respects we are isolated as a practice and 
also isolated as practitioners. The news- 
letter was requisitioned and refitted to 
serve as a surrogate headquarters, including 
all Executive Council and committee 
minutes. 

(2) Practical help for the occasional 
practitioner: “The Talking Newsletter.” 


Journal. 


Now where did | see that article? 


You remember reading an article in the Journal that had information that 
may now help you with a case. But how do you find it? 


® Check the index of articles at the back of each December issue of the 


© Check the Index of Legal Periodicals available in most libraries. 
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One of our goals was to be a source of 
useful practical information to the occa- 
sional practitioner (including the practi- 
tioner who might be fearful of becoming 
even an occasional one!). It was our goal to 
include in each issue several basic articles, 
and all readers with questions are encour- 
aged to follow up with limited additional 
inquiries to the authors. 

(3) An outlet for our judiciary: In an 
effort to bring the practitioner and the 
judicial officers involved in the adjudication 
and review of the Florida workers’ compen- 
sation law closer together, a section of the 
newsletter has been given over to these 
judicial officers (deputy commissioners and 
appellate judges) for whatever use they care 
to make of it. 

(4) An avenue of communication with 
the claims industry: In the belief that we 
can engender in this crucial and -giant 
partner in the workers’ compensation 
system a better understanding of our own 
involvement in the system and with the idea 
that there is much information we publish 
that might be useful and relevant, to their 
work, (such as our regular “Case Law 
Monitor”) for the first time ever, sub- 
scriptions to our new newsletter were 
offered to the entire claims industry at just 
over cost. 


Finally, with respect to the four goals 
underlying the overhaul of the newsletter, 
we decided to publish bi-monthly. A scheme 
was devised whereby we installed one 
editor-in-chief who then appointed an 
“associate guest editor” for each issue, 
whose job was to round up contributors for 
all regular features and oversee their work. 
The editor-in-chief saw to the overall pro- 
duction of each issue. 

Toward the above-stated objectives, a 
preliminary newsletter was sent to the 
membership in August 1984 outlining the 
plans for change and in November 1984 
our brand new “Workers’ Compensation 
Section News and Four-Forty Report: The 
Talking Newsletter,” hit the stands, so to 
speak. We are very gratified by the response 
to our newsletter. 

In December the Executive Council voted 
to create a W. L. “Bud” Adams Distin- 
guished Service Award in honor and 
memory of W. L. “Bud” Adams, our 
colleague, longtime member of the Execu- 
tive Council and past chairman, who passed 
away earlier in the year. The award is 
intended to recognize, not on an annual 
basis, but only when indicated, an indi- 
vidual who has performed outstanding and 
selfless service in advancing the philosophy, 
practice and delivery system of the Workers’ 


Compensation program. Recognition takes 
the form of an appropriate plaque and a 
$100 contribution to the American Cancer 
Society, designated charity of “Bud” 
Adams’ survivors. 

The Executive Council approved the 
chairman’s appointment of a new com- 


mittee and head, designated as “ILE” © 


(Initial Legal Education). The purpose of 
this new committee and position is to offer 
assistance to the state’s law schools in any 
way pertaining to our field, i.e., to help 
obtain course instructors from the ranks of 
our experienced practitioners, even on a 
“guest” lecturer basis; to offer guidance on 
reference materials and available research 
systems, etc., and to offer statewide “net- 
working” for employment placement 
assistance in our field. Member Steve Rosen 
of Tampa was appointed to the position. 

One of the most ambitious single projects 
ever undertaken by the section was its first 
out-of-state seminar and Executive Council 
meeting held recently at Harrah’s, Lake 
Tahoe, February 28 through March 4. In 
every respect this project exceeded expecta- 
tions. 

The section has undertaken an ambitious 
new assignment for its standing Judiciary 
Committee. In the belief that our workers’ 
‘compensation adjudicators, the deputy 
commissioners, have been the subject of far 
too much political exposure, to the point 
their all-important independence as adju- 
dicatory officers is perceived to be threat- 
ened, the Judiciary Committee has launched 
wide-ranging programs toward addressing 
these vital concerns. The results are begin- 
ning to bear fruit and they come after 
successful overtures to include representa- 
tives from the various related entities such 
as the legislature, the courts, the claims 
industry, including the Insurance Agents 
Association. A genuine spirit of candor 
and cooperation seems to indicate worth- 
while results will be had at the completion 
of their truly exhaustive and laudable work. 

After many years of watching the “New 


Law” take root (hampered by successive 


amendments on top of the reforms) The 
Florida Bar and section determined the 
time had come for the publication of a CLE 
manual. The efforts of the steering com- 
mittee and the individual contributing 
authors are very nearly completed and 
publication of this new CLE manual in 
Workers’ Compensation may arrive before 
the end of the 1984-1985 year. 

The section has not ignored its regular 
duties this year which include the fine work 
of its CLE Chairman Gerald Rosenthal 
and the participating committee members 


including Walter Beisler of West Palm 
Beach, and others, who have continued the 
usual high standards for our section in 
these respects. Our Legislative Committee 
has been monitoring the legislative session 
in a responsible way and of course there are 
the hard-working members on individual 
committees and projects too numerous to 
mention. 

As a final project for the year the section 
is interested in improving relations with its 
medical counterpart. Toward this end the 
section has recently honored a retiring 
Tallahassee physician who has treated 
workers’ compensation patients with the 
approbation of both the claimants and 
defense Bar from within a year of the 
inception of the Workers’ Compensation 
Law, 1937 and an appropriate plaque was 
presented to Dr. Francis T. Holland on 
March 18, 1985 by Chief Justice of the 
Florida Supreme Court, the Honorable 
Joseph A. Boyd, Jr., at the Annual 
Conference of Deputy Commissioners in 
Tallahassee. It is anticipated that the section 
will, as one of its projects in the upcoming 
year, create a medical liaison committee to 
explore similar ways of opening communi- 
cation and establishing better rapport with 
physicians. 


H. GEORGE KAGAN 
Chairman 


Young Lawyers Section 


Success can be evaluated in many ways. 
One of them is by objectively measuring the 
results accomplished. The YLS Board 
deserves tremendous praise for its produc- 
tivity this year and for its interest in 
representing approximately 17,000 lawyers. 
I want to publicly thank each board member 
for contributing to the success of my term 
as president. 

I focused the YLS resources toward 
improving existing programs, instead of 
creating new ones. In fact, several commit- 
tees and programs this year were deleted at 
the beginning of my term as a house- 
cleaning measure. My philosophy has been 
to have a few good programs instead of 
many fair programs. 

The two new programs begun were the 
President’s Preferential Committee and the 
Youth Resources Committee. The Presi- 
dents Preferential Committee was the YLS’ 
contribution toward introducing the arts to 
public school children. The committee’s 
purpose was to raise funds to partially 
subsidize a cultural program for 1800 
students organized by the National 


Foundation for the Advancement of the 
Arts. I want to extend my deepest apprecia- 
tion to Humana Biscayne Hospital in Dade 
County and its executive administrator, 
Robert Krieger, for its generous participa- 
tion. This effort indicated that when 
children’s interests are concerned the legal 
and medical community can work together. 

Sara Herald guided our section’s partici- 
pation in a statewide guardian ad litem 
program through the Youth Resources 
Committee. We were flooded with applica- 
tions by lawyers interested in preserving 
the rights of children in Florida. I hope the 
section will continue in this very positive 
contribution to the public. 

Our section is recognized nationally for 
the high calibre of CLE programs it spon- 
sors. This year was no exception under the 
careful eyes of Byron Peterson. However, 
giant strides were made in the bridge-the- 
gap program this year under Anne Conway. 
The committee was responsible for up- 
dating and rewriting the outlines used at 
the bridge-the-gap lectures and in making 
this program available at the YLS annual 
convention for the first time. Everything 
about bridge-the-gap improved this year 
from quality of materials and lectures to 
attendance and gross revenues. This year 
the YLS also sponsored for the first time 
intermediate level CLE seminars. These 
programs are to fulfill our responsibility to 
those members whose educational needs 
exceed the basic level. This is a direction 
which the YLS proudly assumes. We are 
also prepared to assume the future responsi- 
bilities of the mandatory birdge-the-gap 
program approved by The Florida Bar 
Board of Governors. 

Two other exciting programs continued: 
the job fair and the judicial clerkship 


Coming in future issues... 

© New Limitations on Post 
Conviction Collateral 
Attack 

© Law of the Case 

e Applying the Significant 
Relationships Test to the 
Borrowing Statute 


Plus... 


In October—The Legal 
Rights of Children 
In December—Pro Bono 
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program. The former offers lawyers an 


opportunity at one central location to hire 1 

for either summer clerkships or for perma- : What appeals to be a simple 
nent positions. The job fair is a placement question can be a maze of 
service offered to law students and to : : 

members of The Florida Bar. Continuing uncertainties. 


with our tradition to serve the bench, the 


YLS, under the leadership of Bette Quiat, Is it evidence? 


sponsored the judicial clerkship program. : 
Our section oversees the placement of | Be certain. 
second year law students into clerkships at 
the circuit court level. Tremendous appre- 


ciation goes to Frank Santry, YLS presi- Evidence: Text, Rules, 

dent-elect, for the hundreds of hours Illustrations & Problems 

devoted in improving this program. We 937 pages 

have had the distinct pleasure of receiving Utilizing the commentary method, Most importantly, learning evidence 
the full support of Joseph A. Boyd, Jr., Professor Michael H. Graham makes and all it entails is made easy. 

chief justice of the Florida Supreme Court. evidence clear and understandable. ; ; ; 

It’s nice to work on a committee whose Evidence will strengthen your grasp Evidence and its companion text 
program is exciting and its exposure on the concepts of evidence and the A Practitioner s Guide, use a three 
rewarding. However, much of the “meat interrelationships of those concepts. step self-teaching process: 
and potatoes” work is generated by YLS For example, you'll know .. . Concept presentation, its underlying 
committees whose contributions are over- policies and its operation alone and 
looked because they are “quiet” com- . .. what is and what is not hearsay . . . in conjunction with other concepts. 
mittees. One of those seagaacmurengare the .. . when it is reasonable for an ex- Short, crisp illustrations to bring the 
Legal Forms Committee chaired by Brent pert to rely on facts, data and opinions concepts to life. 

Walker. I personally asked Brent to assume not admitted in evidence .. . 

this responsibility because it required a Hypothetical questions and answers 
person who could get the job done. His ... the collateral and noncollateral to test and reinforce your under- 
matter distinction . . . standing. 

on collections practice, including the areas ... and the lack of foundation ob- 

of mortgage foreclosures, accounts, post- jection (explained in eleven different 

judgment relief, replevin and creditors’ contexts). 


bills. Furthermore, forms on corporations, 
landlord/ tenant, litigationand partnership 
were revised. Brent Walker and the Legal 


= Committee superbly’ sc — Please send me ________ copy (copies) of Evidence: Text, Rules, Illustrations and 


Problems, at $49.95 per copy. (Price includes the Practitioner’s Guide to Evidence) 


’. Finally, I want to recognize the contribu- 
tions of Fred Bosch, the out-of-state repre- O) Check Enclosed © Charge to: O VISA O MasterCard 
sentative on the YLS Board of Governors. 
He practices with Blank, Rome, Comiskey 
& McCawey in Philadelphia. He has Signature: 
attended every meeting of the board and 
has been a vocal representative of the out- 
of-staters. Fred Bosch demonstrated that Address (No P.O. Boxes Please): 
out-of-staters value their membership and 
are genuinely concerned about improving 


Card #: Exp. Date: 


Name: 


The Florida Bar. I strongly advocate 

another seat on the YLS Board for repre- Phone: ( ) 
sentation of the out-of-staters. They 

deserve it. Return this order form to: 


Finally, my term as president has been 
successful due in part to the enormous 


amount of time my law firm allowed me to ena —— for Trial Advocacy 
commit, not to mention the expenses St Poul Ma =5108 ive 

involved. I want to thank all my partners in : ‘ 

Holland and Knight, and especially ext. 225 
Chesterfield Smith and Steve Yerrid, for e in ; x ext. 

NITA (612) 644-0323 


EDWIN P. KRIEGER 
President FBI 6~865 
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Annual Meeting 


The Annual Meeting Committee has 
worked since last June to plan the Bar’s 
35th Annual Meeting. For the third time in 
the last ten years, the convention will be 
held at the beautiful Boca Raton Hotel and 
Club. 

Sixty-eight committee meetings, 20 
seminars and 35 meal functions have been 
planned, as well as a number of sporting 
events and activities for spouses and chil- 


dren. Among the outstanding speakers and . 


entertainers scheduled are present and 
former justices of the Florida Supreme 
Court, nationally-known personalities 
such as General William Westmoreland 
and Bella Abzug, and comedians Robert 
Klein and Rich Little. 

In an effort to provide better convention 
activities at a reasonable cost to the mem- 
ber, the committee enlisted the services of a 
marketing agent for the purpose of solicit- 
ing sponsorships for various functions. 
Thus far, this seems to be a successful 
innovation and one that future Annual 
Meeting committees may wish to continue. 

We have.continued the effort put forth 
by the 1984 convention committee to 
encourage out-of-state practitioners to 
attend. A Florida law update seminar has 
been planned with them especially in mind 
as has a luncheon for nonresident mem- 
bers. In addition, accommodations in the 
area were surveyed to find first-rate con- 
dominiums at reasonable weekly rates for 
those members who wish to make the Bar 
convention part of their families’ vacation. 

The committee members are looking 
forward to a successful convention and to 
seeing many of their colleagues at the Boca 
Raton Hotel and Club, June 26-29. 


JOSEPH J. REITER 
Chairman 


Admiralty Law 


The 1984-85 Bar year brought a refresh- 
ing influx of enthusiasm and participation 
to the Admiralty Law Committee’s mem- 
bership. The number of active participants 
in the committee’s efforts was on the in- 
crease throughout the course of the year. 
Communication among Florida admiralty 
lawyers and a willingness to devote signifi- 
cant amounts of time and effort resulted in 
some noteworthy achievements: 
© The Steering Committee, chaired by 


Committee Reports 


Bill Milliken, has done an outstanding job 
in bringing to a completion the revision of 
the updated CLE hard bound text entitled 
Maritime Law and Practice Manual. A 
number of widely-known practitioners con- 
tributed substantial amounts of time in 
ensuring that the finished product will be a 
useful and informative tool for all maritime 
lawyers. Publication of the CLE text will 
occur in the very near future as a result of 
these fine efforts. 

© Gary Bubb, assisted by the exemplary 
efforts of his committee members, has done 
an excellent job in bringing finalization to 
the Local Admiralty Rules for the Middle 
District of Florida. On March 29, 1985, the 


committee met with Chief Judge William - 


Terrell Hodges of the Middle District, to 
review, discuss and analyze the final draft 
of the proposed rules. Bringing the revi- 
sions from a set of proposals to an in-place 
reality was a major goal which I set for the 
Admiralty Law Committee this year. It ap- 
pears it is one which will be accomplished. 


e A new approach to the traditional 
“admiralty seminar format” was attempted 
this year. At the midyear meeting held in 
Miami during January, flexibility in the 
format and free discussions were the rule, 
rather than the exception. From all reports, 
the format promoted enthusiasm and 
spirited discussion among the approxi- 
mately 100 lawyers who registered for the 
seminar. One of the highlights of the pro- 
gram was the interplay between the 
speakers and those in attendance through 
the use of lengthy question and answer 
panel discussions. 


Continued communication advance- 
ments have been made in keeping com- 
mittee members apprised of new develop- 
ments in our specialized field of law. The 
Admiralty Law Committee Newsletter 
under the editorship of Jacalyn Kolk, of 
Panama City, has been vital in this regard. 
Significantly, Patrick Emmanuel as pre- 
sident-elect of The Florida Bar, went out of 
his way to expressly congratulate the 
committee on the quality of this publi- 
cation. 

Overall, it has been a truly outstanding 
year. It has been my pleasure to serve as 
chairman of the Admiralty Committee in 
what I believe to be an outstanding and 
successful year. 


C. STEVEN YERRID 
Chairman 
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Agricultural Law 


During the fiscal year 1984-85, the Agri- 
cultural Law Committee went through an 
extensive restructuring in an effort to reor- 
ganize the committee and to encourage 
greater participation by its members. This 
reorganization began with the meeting held 
at the annual Bar convention at Innis- 
brook. As a result of that meeting, the 
committee was divided into the following 
subcommittees: Valuation-Ad Valorem; 
Valuation-Greenbelt Law; Valuation- 
-Section 2032(a) Estate Tax Valuation; 
Wetlands and Water-Related Regulations; 
Labor; Chemicals and Regulations; Biolo- 
gical Engineering and Control of Pests; 
Caribbean Basin Initiative; and Miscel- 
laneows and Regulation. 

An additional subcommittee was added 
at the fall. meeting dealing with publica- 
tions. The committee identified its role as 
that of one designed to research issues of 
interest to the agricultural interests of the 
state and to disseminate information 
among Florida lawyers as well as laymen 
regarding these issues. 

Since this initial meeting and the result- 
ing correspondence and personal contacts 
made with the many committee members, 
the new subcommittees have been formed. 
The final organizational meeting was held 
on September 29, 1984, in Gainesville, 
Florida. 

Most recently, the first working com- 
mittee meeting was held on February 16, 
1985, in Tampa at which time the com- 
mittee members present discussed not only 
the activities of the different subcommit- 
tees but aiso the current citrus canker 
outbreak, the proposed growth manage- 
ment legislation and a proposed agricul-. 
tural symposium to be held during the 
1985-86 fiscal year sponsored jointly by the 
Agricultural Law Committee and the Agri- 
cultural Tax Law Committee. 

Also during the fiscal year 1984-85, 
members of the committee were instru- 
mental in numerous publications regarding 
agriculture and the committee committed 
to providing regular articles to the Agricul- 
tural Law Update, a national publication, 
as well as articles in The Florida Bar 
Journal. 

JAMES WERSHOW 
Chairman 


MICHAEL D. MINTON 
Vice Chairman 


Appellate Court Rules 


The Appellate Court Rules Committee 
has devoted the last year to fulfilling the 
requirements of Rule 2.130 of the Florida 
Rules of Judicial Administration by sub- 
mitting to the Supreme Court of Florida 
recommendations for changes to the Rules 
of Appellate Procedure. The Supreme 
Court of Florida adopted the proposals of 
the committee in its opinion dated Septem- 
ber 13, 1984, which was modified by the 
Supreme Court’s opinion on rehearing 
entered on February 14, 1985. Copies of 
the Florida Rules of Appellate Procedure, 
as amended, may be obtained from The 
Florida Bar in Tallahassee. 


The Appellate Court Rules Committee is 
a diverse group consisting of lawyers who 
have an active appellate practice in both 
the civil and criminal areas, as well as many 
distinguished judges of the district courts 
of appeal. Many of the committee’s mem- 
bers, under the direction of former chair- 
man John Beranek, devoted themselves to 
the time-consuming task of preparing, 
proofreading, and presenting to the 
Supreme Court of Florida the recent 
changes in the rules that were necessary to 
improve the administration of justice in the 
Florida appellate courts and to respond to 
changes in appellate court jurisdiction en- 
acted by the Florida Legislature. 


Of particular import during the last year 
was the creation of new Fla. R. App. 9.160, 
and the amendment of Fla. R. App. P. 
9.030(b)(4), to reflect the new statute 
passed by the Florida Legislature permit- 
ting the county courts to certify to the 
district courts of appeal decisions of great 
public importance. Judge Stephen Grimes 
of the Second District Court of Appeal and 
Judge James Hauser of the Orange County 
Court labored together with Justice Ben 
Overton of the Supreme Court of Florida 
to develop a rule to implement the statu- 
tory change. 


The committee is now studying recom- 
mendations that will be submitted to the 
Supreme Court in 1988 and, as always, is 
prepared to study recommendations for 
any emergency proposals that must be 
submitted to the Supreme Court prior to 
the conclusion of the next four-year cycle. 
The committee actively encourages corre- 
spondence and the submission of Proposed 
changes to the rules from members of the 
Bar who are not members of the committee, 
and will be pleased to consult with anyone 
who desires information regarding the 


appropriate procedures for the submission 
of proposed changes. 

GREGORY P. BORGOGNONI 

Chairman 


Aviation Law 


The membership roster for the Aviation 
Law Committee is lengthy; however, the 
participation annually is limited to 20 to 25 
members. The committee would like to see 
more participation by those lawyers re- 
questing membership on the Committee. 

The committee held a seminar in con- 
junction with its meeting on September 7, 
1984, at the General Meeting of Com- 
mittees and Sections, Airport Marriott, 
Tampa. John Eversole III made an excel- 
lent presentation on “Defining the Liability 
of the United States and Its Air Traffic 
Controllers in Air Traffic Accidents.” 

The committee presented the Eighth 
Annual Aviation Law and Litigation Semi- 
nar on November 16, 1984, at Tampa. The 
seminar was well-attended (81) and well- 
received. Only two of the six speakers were 
from out-of-state and they were Tom 
Davis, Austin, Texas, and Mark A. 
Dumbroff, Washington, D. C., director of 
the Tort Branch, Civil Division of the U.S. 
Department of Justice. 

The committee met again during the 
midyear meeting of the Bar at Miami Hyatt 
Regency, on January 24, 1985. Again, 
there was a brief seminar presented by 
James A. Dillian and Carl H. Hoffman. 
Both speakers made excellent presenta- 
tions and were well-received by approxi- 
mately 20 persons in attendance. 

The committee does plan to meet again 
during the annual meeting in June at the 
Boca Raton Hotel and Club. Again, there 
will be a brief seminar presented during 
that meeting. 


HOMER H. HUMPHRIES, JR. 
Chairman 


Board of Certification, 
Designation and 
Advertising 


The Board of Certification, Designation 
and Advertising, established by order of 
the Supreme Court, functions as the cen- 
tral administrative board over specializa- 
tion regulation and lawyer advertising. It is 
the responsibility of this board to see that 
the Certification and Designation Plans 
are carefully related and coordinated to 
assure the public is advised of the signifi- 
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cance of participation or nonparticipation 
in such programs. 

Charged with this task, the board during 
the past year developed and hopes to soon 
distribute a public relations pamphlet to 
explain legal specialization and thereby 
assist the public in selecting a lawyer best 
suited to their needs. A speakers bureau is 
also being formed to further disseminate 
information about certification and desig- 
nation. 

Reviewing applications, accrediting 
CLE programs, establishing policies and 
responding to appeals are continuous 
responsibilites of the BCDA. This past year 
marital and family law was added as the 
third area of certification and the Board 
also reviewed new certification standards 
for estate planning in probate and criminal 
law. Implementation of estate planning 
certification as the fourth area is expected 
to occur by late 1985. 

The board is encouraged by the interest 
and continuing participation of Bar mem- 
bers in the Certification and Designation 
Plans. It is hoped the long range effect of 
regulated specialization will improve the 
process of judicial administration, enhance 
the quality and efficiency of legal services, 
increase lawyer competence, and thereby 
help to achieve the main goal of service to 
the public. 


JoEL H. SHARP, JR. 
Chairman 


Civil Trial Certification 


This year the Civil Trial Certification 
Committee consisted of Charles W. 
Abbott, Theodore Babbitt, Daniel N. 
Burton, John W. Frost II, William Gentry 
and Benjamin Hill Ill. 


A major effort this year was the devel- 
opment of criteria for the evaluation of 
continuing legal education programs for 
certified trial lawyers. Under procedures 
established by the committee, course spon- 
sors can now have CLE courses approved 
as advanced courses, which will count as 
full credit toward certification CLE require- 
ments. 


This year the committee also reviewed 64 
applications for certification and approved 
56 (88 percent) for the 1985 examination. It 
is anticipated that at least 45 lawyers will be 
certified in 1985, raising the total number 
of board certified trial lawyers to more 
than 450. 


LARRY S. STEWART 
Chairman 
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Code and Rules 
of Evidence 


The Code and Rules of Evidence Com- 
mittee has been active in a number of areas 
in the past year. 

Each year a number of bills are filed by 
various legislators in the Florida Legisla- 
ture to amend the Evidence Code. After 
meeting with Bar staff, the committee has 
set up procedures to ensure that it can 
make timely recommendations on the 
various amendments after they are filed— 
usually late spring. 

The committee noted the absence during 
the past few years of any CLE programs on 
evidence and voted to sponsor and orga- 
nize evidence programs and offer them to 
both the Trial Lawyers Section and the 
Young Lawyers Section. Both sections 
accepted our offer. An intermediate pro- 
gram was co-sponsored with the Trial 
Lawyers Section and was held in late 
winter. The Young Lawyers Section will 
co-sponsor a basic course early in the 
summer. Karen Geivers of Miami was in 
charge of both programs. 

The committee is also considering pro- 
posals for changes in 1988, the next four- 
year cycle. Presently, the committee is 
considering whether Federal Rules of Evi- 
dence 411 and 704(b) should be added to 
the Evidence Code. The committee will 
consider any proposal submitted to the 
committee by any member of The Florida 
Bar; one does not have to be a member of 
the committee to have a proposed change 
in or addition to the Evidence Code. 


CHARLES W. EHRHARDT 
Chairman 


Communications Law 


The Communications Law Committee 
has continued its progress and has ex- 
panded consistent with its goals set for this 
Bar year. One goal set at the annual 
meeting last June was to expand the sub- 
stantive areas of the committee to encom- 
pass not only traditional communicatior: 
law issues involving broadcast and cable 
television and radio, but also other sub- 
stantive areas of media law, such as defama- 
tion, privacy, reporter rights, and related 
issues. 

The committee held a seminar at the 
annual Bar Convention at Orlando, on 
June 18, 1984. The seminar covered a 
variety of subjects in communications and 

- media law. 
The committee also sponsored a seminar 


at its general meeting on September 6, 
1984, in Tampa on proposed federal legisla- 
tion regulating cable TV, the right to 
privacy as it relates to broadcast program- 
ming and newspaper publication, and the 
securities law aspects of financing cable 
television systems. 

The committee sponsored another semi- 
nar on January 23, 1985, at the midyear 
meeting of the Bar in Miami. Finally, the 
committee will sponsor a seminar at the 
Bar’s annual convention in Boca Raton, on 
June 28, 1985, between 2 and 5 p.m. The 
committee plans to present the following 
speakers on the following topics: Terry S. 
Bienstock, Miami, will speak on the first 
amendment and cable television; David 
Leibowitz, Washington, D.C., will speak 
on international copyright piracy; and H. 
Mark Vieth, Miami, will speak on the 
concept of opinion versus fact and the 
circumstances under which each is action- 
able as defamation. 

The committee will continue to aim to 
fulfill its purpose of providing a forum for 
the dissemination and sharing of informa- 
tion in communications and media law 
among interested attorneys in The Florida 
Bar. 

The membership of the committee has 
expanded substantially as a result of these 
efforts and the seminars that have been 
held. We hope to sponsor more seminars in 
the future, as well as encourage members of 
the committee to write articles for The 
Florida Bar Journal. We hope that the 
achievement of our purposes will assist 
members of the Bar to better understand 
these substantive areas of law that increas- 
ingly impact each and every lawyer on a 
daily basis. From satellite technology to 
the Westmoreland and Sharon libel suits, 
communications and media law have be- 
come timely topics of discussion among the 
general public. Better understanding by 
lawyers who serve the public of the issues 
involved will promote more harmonious 
and beneficial relationships between the 
two segments of the community. 


TERRY S. BIENSTOCK 
Chairman 


Computer Law 


The Computer Law Committee is a 
relatively young committee that is still in 
the process of establishing its long range 
focus. As revised in 1983 and affirmed in 
1984, its purpose is “to further the knowl- 
edge and practice of law relating to the 
protection and use of computer tech- 
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nology.” In 1984, the committee estab- 
lished the following goals based upon this 
purpose: (1) providing meaningful educa- 
tional benefits to the members of the 
committee and the Bar as a whole; (2) 
improving the degree to which members of 
the Bar are aware of the committee and its 
activities; and (3) focusing the substantive 
attention of the committee in a limited 
number of areas where significant interest 
exists. The activities of the committee are 
conducted primarily through its four stand- 
ing subcommittees: education, legislation, 
contracting, and litigation. 

During the 1984-85 Bar year, efforts 
were devoted toward the following principal 
projects: formalizing the subcommittee and 
leadership structure of the committee; 
organizing the committee’s first full-day 
CLE seminar on computer law (presented 
in Tampa on May 17, 1985); coordinating a 
new version of the committee's popular 
introduction to computer law “mini- 
seminar” for presentation at the 1985 Bar 
convention; studying the possibility of pro- 
ducing a CLE book on computer law (a 
matter that will be pursued further in the 
coming year); implementing (in March, 
1985) experimental use of a mail ballot 
procedure to obtain the membership vote 
necessary to take a position on proposed 
legislation pursuant to present Bar pro- 
cedures; exploring possibility of working 
with one or more uniform committees on 
state laws to develop or review proposed 
legislation in the computer area; circu- 
lating a questionnaire to determine com- 
mittee members’ interest in meeting or 
exchanging correspondence or information 
through microcomputer electronic mail; 
revising computer bibliography materials 
and preparing articles for publication on 
computer topics; and reducing the rather 
high number of committee members 
(averaging approximately 120 during the 
past two years) by attempting to identify 
those members willing to devote mean- 
ingful efforts to the committee’s work. 


CHARLES E. HARRIS 
Chairman 


Consumer Protection Law 


In an unusual show of unanimity, the 
committee voted to pursue two main subjects 
within its scope. Unanimously, it agreed that 
a Citizens Utility Board be established in the 
State of Florida. CUB would be a new 
statewide organization of utility ratepayers 
created to represent the interests of residential 
consumers in utility rate setting proceedings, 


re 

> 

¢ 


not requiring any governmental funds and 
being a purely voluntary organization. Legis- 
lation would be required in order to give 
CUB—and only CUB, authority to commu- 
nicate with Florida residential utility con- 
sumers with CUB-produced inserts in regular 
utility bills. 

This right would help CUB educate and 
organize citizens on utility issues while solicit- 
ing their support and membership contribu- 
tions. Utilities would be required to mail out 
CUB literature. As a result of the unanimous 
passage of support for CUB, individual 
members agreed to act in an informational 
capacity in their home localities. House Bill 
697 and Senate Bill 691 have been introduced 
with a number of co-sponsors and the com- 
mittee encourages members of the Bar to 
support the passage of CUB. 

The second important issue dealt with the 
public image of the Bar and the need for 
basic education. It was agreed and unani- 
mously approved that The Florida Bar should 
be encouraged to establish a TEL-LAW 
system. The successful TEL-CONSUMER 
system is operating in Dade, Pinellas and 
Hillsborough counties. TEL-PET, a system 
developed by the South Dade Veterinary 
Foundation, Inc., is also operating in Dade 
County under the auspices of TEL- 
CONSUMER. The committee believes the 
establishment of a TEL-LAW system which 
would provide individual citizens with basic 
information on subjects of immediate legal 
concern is not only necessary but long 
overdue. The committee’s position has been 
brought to the attention of the legislative and 
budget committees and the reception has 
been positive. We hope the Board of 
Governors will pursue the TEL-LAW con- 
cept which has been endorsed by this 
committee for the past five years. 

The third issue dealt with the Small 
Claims Assistance Program. The committee 
agreed that the small claims seminars as 
they are handled in Metropolitan Dade 
County should be expanded to other 
counties, and that the committee will assist 
county bar associations in the development 
of local programs upon request. 


WALTER T. DARTLAND 
Chairman 


Continuing Legal 
Education 


The main emphasis of the CLE Com- 
mittee for this year has been planning to 
achieve adequate courses to fulfill the future 
needs of the certification programs and the 
planning for any future need in the event 


the Bar decided to make a minimum amount 
of CLE courses mandatory for all lawyers. 

In attempting to achieve these goals the 
committee put special emphasis on raising 
the quality level of existing courses. John- 
Edward Alley of Tampa chaired a Special 
Projects Subcommittee charged with the 
goal of improving the quality of speakers 
and seminars. He provided excellent leader- 
ship in achieving this goal through the 
implementation of a speaker retrieval 
system and computerized speaker evalua- 
tion tabulations. In the future when section 
members are making decisions as to who 
will lecture at courses sponsored by the 
section they will have access to this 
computer system to ascertain the prior 
performance of various speakers. The sub- 
committee also implemented a plan for the 
speed-up of the course evaluation reports in 
order to give those sections more immediate 
feedback on the reception by those in 
attendance. 

The second aspect of improving existing 
programs was the work of the Master Plan 
and Long Range Planning Subcommittee 
chaired by Eric Eggen. He worked very 
closely with the sections in updating and 
enforcing adherence to the master plan. In 
addition, his subcommittee suggested major 
revisions to the evaluation reports for a 
more concise presentation. The sub- 
committee also worked very closely with 
Dean Tom Read of the Mandatory CLE 
Task Force in providing information and 
bringing the tentative proposals of the task 
force back to the CLE Committee for input 
and assistance in making their recom- 
mendations. It was felt by the CLE Com- 
mittee that its role in this process should be 
educational and in the two full meetings we 
devoted to mandatory CLE we commented 
on aspects of the presentation and 
attempted to assist the task force with the 
experience of the members of the com- 
mittee. 

The third phase of improving the current 
programming was handled by the Advanced 
Continuing Legal Education and Video 
Production Subcommittee chaired by 
Robert E. Panoff. This subcommittee was 
responsible for meeting with sections and 
the certification committees for the 
approved certification areas in an attempt 
to ascertain what needs existed for advanced 
CLE courses in those areas. Based on the 
work of this subcommittee efforts are being 
made to raise the classification level of 
certain courses to offer more opportunity 
for certification hours in Florida. This 
subcommittee is also formulating recom- 
mendations. as to the format of the pro- 
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grams, looking toward the possibility of 
The Florida Bar offering some smaller 
similar type programs to achieve the 
advanced level necessary for certification 
hours. In addition, this subcommittee is 
finalizing a speaker’s manual listing and 
emphasizing many of the production 
oriented issues, e.g., clothing color, etc., 
that the speakers need to be familiar with in 
order to make a pleasing visual presentation 
on video tape. 

The Publications Subcommittee under 
the guidance of Davisson E. Dunlap worked 
diligently in improving the quality of the 
desk manuals and rules pamphlets pro- 
duced by The Florida Bar. Considerable 
time was devoted to improvement in pro- 
cedures for supplementing and revising 
these publications. In addition, the sub- 
committee led the effort in producing 16 
publications during the year. 

With excellent cooperation from the 
sponsoring sections and committees, both 
CLE programs and publication have been 
a financial success and cost-effective. The 
committee had a very successful year in the 
presentation of its courses and publications. 
The committee, with the able assistance of 
Programs Subcommittee Chairman 
Leonard Ireland, presented 72 programs 
during the year and produced 14 courses 
specifically for the Midyear Meeting. 

The committee implemented a program 
offering video tapes for sale to those who 
could not attend the courses. The committee 
worked extremely hard in continuing to 
develop its relationships with the sections 
and in being ready to implement the addi- 
tional demands placed on it by certification 
and the possibility of a mandatory CLE 
program. At the time of this report the 
Board has not yet decided the issue. These 
efforts need to continue in order to provide 
the members of The Florida Bar with the 
quality programs necessary for its con- 
tinued education. 


RONALD C. LAFACE 
Chairman 


Corrections 


The scope and function of the Correc- 
tions Committee are to recommend changes 
in penal law, policies and procedures which 
will work to the benefit of the inmates and 
public as well as the Bar. Four areas of 
concern were targeted and addressed by 
separate subcommittees. 

@ The Factories Within Fences Sub- 
committee chaired by Judge Frank N. 
Kaney, addressed the issue of prison indus- 
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tries as an approach to reduce recidivism 
and help defray the cost of incarceration. 
The role of the subcommittee is to develop 
and implement strategies to educate the 
public and private sectors with regard to 
prison industries and to act as a catalyst in 
furthering the discussion of the issues relat- 
ing to prison industries within other states. 

Through the efforts of the 1981 Florida 
Legislature, a Prison Rehabilitative and 
Work Program Act, the first of its kind in 
the nation, was passed. From it a nonprofit 
organization called PRIDE (Prison Indus- 
tries Diversified Enterprises, Inc.) was 
formed to administer all of the industries 
programs throughout Florida’s 26 major 
institutions. 

PRIDE duplicates as closely as possible 
free world production and service opera- 
tions within the prison. It teaches inmates 
job skills and employs inmates to produce 
such products and services as printing, 
furniture refurbishing, canned goods, 
garments, optical lab, dental lab, auto 
renovation, and tire recapping. Approxi- 
mately 70 percent of the inmate’s salary is 
returned to the state treasury. PRIDE is 
also developing a prerelease job placement 
program and followup. 

This year the Corrections Committee 
requested that the Board of Governors 
endorse and authorize the Corrections 
Committee to endorse and make publicly 
known their support of the PRIDE Pro- 
gram as a positive step toward: 

1. Reducing idleness in Florida’s prison; 

2. Building inmate self-respect through 
meaningful employment; 

3. Providing compensation for inmate 
labor; 

4. Developing better job skills; and, 

5. Training and increasing placement 
for inmates leaving the prison system. 

At its March meeting, the Board voted to 
approve that request. 

@ The Inmate Grievance Procedure Sub- 
committee, chaired by Michael L. Bryant, 
wrote an evaluation of the Pilot Inmate 
Grievance Procedure Project which ended 
last year. The committee approved and 
submitted the report to the Board of 
Governors. The Corrections Committee 
closely monitored the administrative imple- 
mentation process of proposed DOC Rule 
33-3.07 “Inmate Grievance Procedure,” and 
provided suggestions for its revision. The 
committee will continue to be involved in 
the process as the Department of Correc- 
tions seeks certification of its grievance 
system from the United States Attorney 
General. 

@ The Community Control Implementa- 


tion Subcommittee, jointly chaired by 
Judge Steven D. Robinson and Randall C. 
Berg, Jr., worked toward developing pro- 
grams to educate the bench and Bar about 
the community control provisions of the 
Corrections Reform Act of 1983 (Chapter 
948, Florida Statutes) as an alternative to 
institutional incarceration. “Community 
control” is a form of intensive supervised 
custody in the community including surveil- 
lance on weekends administered by officers 
with small caseloads. It is an individualized 
program in which the freedom of the 
offender is restricted within the community, 
home or noninstitutional residential place- 
ment where specific sanctions are imposed 
and enforced. (Section 948.001 (2) and 
945.26 (3), Florida Statutes). An article for 
the Bar Journal is in progress. 

@ The Legislative Subcommittee, 
chaired by Joseph Jordan, has reviewed all 
corrections-related proposed legislation 
and kept the committee advised. 

The Corrections Committee will continue 
the efforts of these subcommittees during 
the next Bar year as well as review new 
areas where the Bar can be of service in 
corrections-related issues. 


SHARON B. JACOBS 
Chairman 


Criminal Procedure 
Rules 


This committee maintains an ongoing 
discussion and study of desirable changes 
in the Florida Rules of Criminal Procedure. 
Recommended changes are submitted to 
the Florida Supreme Court on a four-year 
cycle. 1984 was the fourth year of the cycle, 
and the chairman of the committee 
appeared before the Florida Supreme Court 
to present committee proposals for amend- 
ments to various rules. Perhaps the most 
important change was the amendment to 
Rule 3.191 (Speedy Trial Rule), which the 
Supreme Court adopted effective January 
1, 1985. Under this amendment, the state is 
given a 15-day period to bring the defendant 
to trial if the defendant has established that 
the underlying or basic speedy trial time 
was violated. Thus, complete discharge will 
not necessarily result from a violation of 
the underlying speedy trial time. 

The Supreme Court also adopted the 
committee’s proposed change to Rule 
3.390(a), to eliminate the requirement that 
the trial court instruct the jury on the 
maximum penalty, and to provide that 
there shall be no instruction on penalty 
except in capital cases. 
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The Committee had much debate regard- 
ing the desirability of a time limit on the 
filing of post-conviction motions under 
Rule 3.850. The committee proposed an 
amendment to the Supreme Court which 
was designed to preclude holding back 
issues so that successive 3.850 motions 
could not be filed. The committee, however, 
did not recommend any time limit. Never- 
theless, the Supreme Court adopted an 
amendment supported by the Attorney 
General which imposes a two-year time 
limit on 3.850 motions, subject to certain 
exceptions. 

Finally, the court adopted certain tech- 
nical changes to Rule 3.692 (Petition to 
Sea! or Expunge), and adopted forms for 
such petitions as submitted by the 
Committee, 

At its meetings in 1984-1985 the Com- 
mittee has continued an ongoing study and 
investigation of the following matters: The 
committee is considering an amendment to 
Rule 3.040 (Computation of Time), to 
make it clear that for certain time periods 
of less than seven days provided in the 
rules, that Saturday, Sundays and legal 
holidays should be included in the computa- 
tion. A subcommittee is addressing compre- 
hensive changes in the rules regarding 
insanity and incompetency to stand trial. 
For some time the committee has been 
investigating possible abuses in the dis- 
covery process. 

The committee published a questionnaire 
in The Florida Bar News to collect data in 
this regard. The results have been received 
and are presently being analyzed by the 
discovery subcommittee. The committee 
also considered a proposal to require the 
consent of a judge to a waiver of jury trial. 
The committee determined that no action 
should be taken on this proposal at this 
time. 

The Criminal Procedure Rules Com- 
mittee presently consists of 36 members. 
Membership is balanced among the judi- 
ciary, prosecutors, and defense counsel. 
The committee welcomes any suggestions 
for improvements in the Rules of Criminal 
Procedure and invites participation of the 
bench and Bar in our meetings. 


JOHN F. YETTER 
Chairman 


Delivery of 
Legal Services 


The Delivery of Legal Services Com- 
mittee was resurrected in 1984 after two 
years’ absence. The former Legal Aid Com- 
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mittee had been renamed the Committee 
for the Delivery of Legal Services in 1982; 
however, that committee was for all prac- 
tical purposes dissolved in favor of the 
Consortium for the Delivery of Legal 
Assistance. In 1984, most of the functions 
of the consortium were assumed by Florida 
Legal Services, Inc., and the consortium 
remained only as an advisory body. This 
made it necessary to reactivate a standing 
committee and the Delivery of Legal 
Services Committee was resurrected. 

The former Legal Aid Committee dealt 
only with issues relating to the delivery of 
legal services to the poor. The Delivery of 
Legal Services Committee continues to 
emphasize these issues; however, its scope 
has been broadened to include issues relat- 
ing to the delivery of legal services to all 
citizens, particularly the middle class. The 
committee has worked closely with Presi- 
dent Richman’s Special Commission on 
Access to the Legal System, and the com- 
mittee anticipates implementing many of 
the recommendations of that commission 
when they are in final form. 

The committee was divided into six 
principal subcommittees. 

© The Pro Bono Needs Assessment Sub- 
committee, chaired by Jane Robertson, is 
studying the needs in Florida for pro bono 
legal services and is attempting to formulate 
criteria to assist local bar associations in 
meetin’ these needs. This subcommittee is 
also studying standards for providers of 
pro bono legal services. 

© The Florida Bar Journal Issue on Pro 
Bono Subcommittee chaired by Catherine 
Novak will publish a special issue of The 
Florida Bar Journal on pro bono in 
December 1985. 

© The Legislation Subcommittee chaired 
by Jeff Barker has established a network of 
committee members to deal with legislative 
issues as they arise. In view of the severe 
limitations imposed on Florida Bar com- 
mittees with regard to lobbying, and in 
view of the close working relationship 
recently developed between The Florida 
Bar and Florida Legal Services, Inc., 
including a majority of the board of 
directors being appointed by the Board of 
Governors, the committee passed the 
following resolution: “In recognition of the 
fact that there are many substantive law 
issues which affect the interests of the poor, 
and that Florida Legal Services, Inc., is a 
broad-based representative of the interests 
of the poor with expertise in and knowledge 
of their needs and the impact of legislation 
upon them, the Delivery of Legal Services 
Committee of The Florida Bar hereby 
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endorses the position of the Board of 
Directors of Florida Legal Services in 
authorizing the advocating and coordinat- 
ing of positions and statements on issues 
which affect the poor before legislative and 
administrative bodies.” 

@ The Alternative Dispute Resolution 
Subcommittee chaired by Terry Ackert 
prepared and presented to the Board of 
Governors proposed legislation for the 
establishment of citizens’ dispute settlement 
centers. 

© The Plain Language in Court Forms, 
Rules and Statutes Subcommittee chaired 
by Glenn Shuman has prepared and sub- 
mitted to the Civil Procedure Rules Com- 
mittee a simplified summons for use in 
tenant eviction proceedings, and is studying 
additional simplification of forms, rules 
and statutes. One anticipated project for 
the upcoming year will be preparation of a 
statutory will similar to one in use in 
California. 

© The Constitutional Right to Counsel 
in Civil Cases Subcommittee is studying 
the question of the constitutional right to 
counsel in civil cases which had been 
considered by the Article V Review Com- 
mission favorably, but with no action 
taken. 

The committee passed resolutions asking 
the Special Commission on Access to the 
Legal System to recommend the following 
to the Board of Governors: 

1. Petition the Florida Supreme Court 
to convene proceedings to study the findings 
and recommendations made in the Furman 
study as the court said it would do in The 
Florida Bar v. Furman, 376 So.2d 378 
(1979). ; 

2. Make the Interest on Trust Accounts 
Program mandatory. 

3. Make Rule 4-6.1 of the proposed 
Rules of Professional Conduct for Lawyers 
pending before the Florida Supreme Court 
mandatory. 

4. Provide funding for citizens’ dispute 
settlement programs or encourage the legis- 
lature to provide such funding. 

5. Petition the Florida Supreme Court 
to adopt a special practice rule allowing 
supervised practice by nonresident attor- 
neys employed by legal assistance organiza- 
tions similar to the emeritus attorney rule 
approved by the Board of Governors on 
January 11, 1985. 

6. Support the development of the 
constitutional right to counsel in civil cases 
involving the public sector regarding 
housing, nutrition, health, education or the 
family. 

7. Support legislation to amend the 


Equal Access to Justice Act by broadening 
its scope and state support legislation for 
the recovery of attorney’s fees in public 
litigation similar to-existing federal legis- 
lation. 

8. Act promptly on the commission’s 
recommendations. 

The Delivery of Legal Services Com- 
mittee looks forward to its continuing role 
as an active and important standing 
committee of The Florida Bar. The com- 
mittee essentially started from scratch this 
year, but now has several active and contin- 
uing projects, and the committee looks 
forward to the challenge of implementing 
the very important recommendations which 
will be made by the Special Commission on 
Access to the Legal System. 


CHUCK STEPTER 
Chairman 


The Florida Bar 
Journal/News 
Editorial Board 


The basic function of the Editorial Board 
of the Bar Journal/ News is to assure that 
continuing quality publications are pro- 
vided as a service to the members of The 
Florida Bar. The success of this effort is 
attributable, in large part, to the Bar’s 
excellent staff. Both the News and the 
Journal continue to excel and to be recog- 
nized as national leaders in these types of 
publications. 

Members of the Editorial Board review 
and edit manuscripts proposed for publica- 
tion. Subject to the ultimate approval of 
the Bar’s Board of Governors, they formu- 
late policies concerning publication, costs, 
advertising and other issues. 

This year, one of the focuses has been to 
establish a uniform, consistent procedure 
for special and theme issues of the Journal. 
The procedure has been promulgated and 
should assist in processing and reviewing 
such issues to assure a high quality level. 

In addition, the law office design compe- 
tition committee has proposed that a new, 
somewhat restructured competition be held 
next year. Lawyers-at-large and judicial 
columns have been added. The board is 
also considering columns providing histori- 
cal, biographical sketches of lawyers who 
have contributed to The Florida Bar and to 
Florida’s jurisprudence. Finally, the board 
is again conducting its article writing com- 
petition, which, this year, is being judged 
by the committee as a whole. 


MARSHA G. RYDBERG 
Chairman 
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Committee on 
the Elderly 


The Committee on the Elderly focused 
its attention during 1984-85 on three major 
areas. 

First, the committee started work on a 
project designed to evaluate the availability 
of and access to legal services for the 
institutionalized elderly. Committee mem- 
bers are working to develop an information 
base to determine whether programs need 
to be developed to assure mechanisms are 
or will be made available to bring needed 
legal services to the incapacitated. 

Asecond project involved establishment 
of a pilot project to provide legal assistance 
to the state Long-Term Care Ombudsman 
Committees. These committees are respon- 
sible for the investigation of complaints 
against nursing homes and adult congregate 
living facilities. Efforts are underway to 
seek a funding source to underwrite the 
costs of this pilot project. 

The third primary project involves the 
development of proposed legislation 
designed to prohibit the use of “hidden 
mortgage” mechanisms on home improve- 
ment loans. Apparently, many elderly and 
illiterate people are being victimized by the 
use of these instruments. 

* Other projects, such as collection of 

information relating to alternatives to 

guardianship in the State of Florida, were 

in various stages of progress during the 
year. 

ROBERT L. RHODES, JR. 

Chairman 


Eminent Domain 


The 1984-85 Bar year has seen significant 
activity in its Eminent Domain Committee. 
The general membership has met twice and 
is set to meet again at the annual bar con- 
vention in Boca Raton. The major concerns 
of the committee this year were to produce 
a fourth edition of Florida Eminent Domain 
Practice and to study recently proposed 
legislature affecting the valuation of prop- 
erty and attorneys’ fees. 

A steering committee was appointed to 
direct the preparation of the new Florida 
Eminent Domain Practice. The steering 
committee met several times, selected and 
assigned authors, reviewed chapter outlines 
and has received first drafts. It is expected 
that the new book will be available later 
this year or early next year. 

A subcommittee has been appointed to 
study the recent legislative activity on 
attorneys’ fees and to offer suggestions or 


alternatives to any new proposed legisla- 
tion. Several members of the committee 
have also been appointed to a Governor's 
committee to study the same subject. 

The committee’s future plans include 
sponsoring a seminar shortly after the new 
Florida Eminent Domain Practice has been 
published and continuing to follow closely 
all proposed legislation affecting eminent 
domain. 


BRIAN P. PATCHEN 
Chairman 


Energy Law 


The Energy Law Committee experienced 
a most productive period during the 1984- 
85 year, due to the efforts and energy of 
dedicated members. The committee has 
demonstrated a sense of purpose and a 
spirit of determination which is certain to 
propel it to even greater productivity in the 
future. 

Energy is and will continue to be a 
subject of controversy and concern to the 
members of The Florida Bar and the state’s 
citizenry at large. The importance of energy 
in our society is obvious and takes on even 
greater meaning in the context of topics 
such as growth management, building 
energy efficiency standards, and alternative 
energy resources. The Energy Law Com- 
mittee is dedicated to providing a conduit 
for information and communication on 
energy law issues. 

During the 1984-85 year, several notable 
objectives were established and accom- 
plished: 

© Newsletter: The Energy Law Com- 
mittee began work on a newsletter early in 
the 1984-85 year as a means of fulfilling the 
committee mandate to provide a conduit 
for information to members of the Bar. The 
inaugural issue of the newsletter was 
published in January 1985, and is presently 
distributed to Energy Law Committee 
members, Bar sections and committee 
chairmen, and to any interested party upon 
request. The committee anticipates that the 
newsletter will serve as a valuable source of 
information relative to energy law issues, 
and encourages Bar members to submit 
items of interest for publication. 

@ CLE Program: During the 1985 
Midyear Meeting of the Bar, the Energy 
Law Committee presented a three-hour 
CLE program entitled, “Introduction to 
Energy Law Issues Seminar.” The program 
consisted of lectures by leading experts in 
the field of energy law, including repre- 
sentatives of the legislature; Public Service 
Commission; Governor’s Energy Office; 
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Tampa Electric Company; and the Center 

for Governmental Responsibility. 

Although attendance was below the_ 
committee’s expectations, steps are being 

taken to assure more extensive publicity 

and greater attendance at subsequent pro- 

grams. The committee is dedicated to 

annual CLE presentations to fulfill its 

function as an information resource to the 

Bar and citizenry of the state. 

© Energy Issues Forum: In addition to 
the committee’s CLE undertaking, an 
annual “Energy Issues Forum” is being 
instituted to expand the breadth of commu- 
nication to law makers, regulators, the Bar, 
industry, consumers and other interests. 

The Committee’s Energy Issues Forum 
project will commence in June at the 
annual meeting of the Bar in Boca Raton. 
The inaugural forum participants will be 
comprised of representatives of industry, 
builders and developers, electric utilities, 
the public counsel’s office, the Department 
of Environmental Regulation, and those 
supporting energy efficiency and conserva- 
tion. Each representative in turn will pro- 
vide a brief presentation expressing respec- 
tive energy concerns and recommended 
solutions. Following the presentations, a 
question and answer session will follow in 
hopes of establishing a dialogue between 
the panel of speakers and the audience. The 
success of this program will depend on the 
attendance of the state’s legislators, regula- 
tors, members of the Bar, and other policy- 
makers capable of addressing and resolving 
the issues raised. 

If the program is well received, future 
energy issues forum presentations will be 
scheduled for the February-March time 
frame preceding the annual session of the 
Florida Legislature. 

© Committee Liaisons: The committee 
has initiated activities directed toward the 
establishment of liaison relationship with 
other sections/committees of the Bar and 
with related professions such as the Florida 
Engineering Society (FES). Plans are 
underway for a joint meeting of the Energy 
Law Committee and the Energy Committee 
of the FES during the 1985 calendar year. 

© Additional Planning: Depending on 
the response of the Bar and the citizenry to 
the ongoing and planned activities of the 
committee, efforts may be undertaken to 
initiate the process of converting the 
committee to a section of the Bar; and 
initiate efforts for approval of designation 
for the category entitled energy law. 

We encourage all Bar members’ interested 
in energy law matters to become active 
participants in the planning process as well 


as other activities. For further information 
concerning membership or activities, please 
contact the chairman. 


RICHARD ZAMBO 
Chairman 


Entertainment & Arts Law 


The Entertainment and Arts Law 
Committee, formerly part of public interest 
programs and services, is now realigned 
under member services. This shift should 
allow the committee to bypass much of the 
bureaucratic red tape which has hindered 
many of our activities in the past. 

The committee’s annual CLE seminar is 
scheduled for June 14, 1985, at the Hyatt- 
Regency Hotel in Miami. An exciting 
program on current topics in entertainment 
and sports law is planned, including 
speakers on the antitrust aspects of enter- 
tainment and sports law, workers’ compen- 
sation and personal injury in sports, record 
contract negotiations, and a panel discus- 
sion on sports agents, solicitation, and the 
unauthorized practice of law. 

Plans are also underway for a program 
of lectures to be held at high schools 
throughout the state, educating athletes on 
how to maintain their eligibility to partici- 
pate in collegiate sports. Committee 
members interested in participating in this 
program are encouraged to contact the 
committee chairman. 


JERARD C. HELLER 
Chairman 


Government Lawyers 


The committee began its first year as a 
full committee, having previously been a 
subcommittee of the Member Relations 
Committee. One of the activities under- 
taken the previous year had been the filing 
of an amicus brief in an appellate case, in 
which the applicability of the Public 
Records Law to a government attorney’s 
work product was at issue. During the 1984 
Legislative Session a bill was followed by 
the committee and eventually passed by the 
legislature which exempted from Public 
Records Lawa record which was prepared 
by an agency attorney reflecting that 
attorney’s mental impression, conclusion, 
litigation strategy or legal theory. In view 
of the passage of this bill, the committee 
decided not to participate further in the 
appellate proceedings. 

The first committee meeting was held in 
September 1984 at the general meeting of 
committees and sections. At that time 
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plans for a seminar for the government 
practitioner were discussed and a sub- 
committee was appointed to research which 
topics such a seminar should include and 
what other sections of the Bar might partici- 
pate. Other suggested projects for the 
committee were getting a government 
lawyer’s seat on the Board of Governors, 
writing a column in The Florida Bar News 
and maintaining a brief bank for appellate 
opinions of special interest to the govern- 
ment lawyer. In addition there was discus- 
sion on how the government lawyer’s 
committee might interact with other 
government related committees and organi- 
zations such as the Local Government 
Section, the Administrative Law Section 
and state and federal government bar 
organizations. 

The committee intends to finalize plans 
on the matter of a seminar at its meeting at 
the Bar convention in June. 


ANTHONY J. SPALLA 
Chairman 


Individual Rights & 
Responsibilities 


The Committee on Individual Rights & 
Responsibilities set the following goals for 
1984-85: To gain individual awareness of 
the status of Florida statutory and case law 
affecting individual rights and responsibili- 
ties; to discuss and formulate proposed 
legislation affecting individual rights and 
responsibilities; to recommend positions to 
The Florida Bar Board of Governors on 
the committee’s areas of interest; and to 
increase the awareness of the general 
membership of The Florida Bar of the 
status of the law as it affects individual 
rights and responsibilities. 

The primary substantive areas studied 
and monitored by the committee this year 
were the individual’s rights in medical 
matters; discrimination against Haitian 
refugees; discrimination in jury selection; 
pro bono representation of death sentenced 
inmates in collateral proceedings; and 
employee rights. 

In January, the committee received 
approval from the Board of Governors to 
join with several Dade County community 
organizations as amicus curiae in Jean v. 
Nelson, then pending before the United 
States Supreme Court, in support of the 
following proposition: “That Haitian 
refugees should be accorded the same treat- 
ment by the Immigration and Naturaliza- 
tion Service as refugees of other races and 
nationalities pending a determination of 


their requests for political asylum.” Due to 
time constraints and other logistical prob- 
lems, the committee did not ultimately 
appear as amicus. However, committee 
member Ira Kurzban, who represented the 
class of Haitian refugees bringing the suit, 
argued the primary case before the United 
States Supreme Court on March 25. 

The committee’s on-going efforts to 
sponsor articles relating to individual rights 
and responsibilities for publication in The 
Florida Bar Journal resulted in the sub- 
mission of an article on pre-adjudication 
detention of juveniles. Committee members 
Irma Robbins Feder and Mark Wolfson 
coordinated that effort and are continuing 
to screen suitable material for possible 
publication. 

Judith Waldman, chairperson of the 
Subcommittee on Medical Matters, has 
organized and coordinated a symposium 
on “The Termination of Life Support 
Systems for Children” to be presented at 
The Florida Bar annual meeting. Partici- 
pants include a pediatrician, a circuit judge 
and attorneys who have personally dealt 
with various aspects of removing children 
from life support systems. The presenta- 
tion has been scheduled for Thursday, June 
27. Anarticle summarizing the symposium 
will be submitted to The Florida Bar 
Journal for publication. 

The Subcommittee on Employee Rights, 
organized this year under the direction of 
member Abbey Hairston, is drafting pro- 
posed legislation to protect employees who 
report unsafe working conditions or who 
otherwise face wrongful termination for 
“whistleblowing.” The proposed bill is being 
prepared for the 1986 legislative session. 

The committee studied in preparation 
for supporting in the 1986 session Senator 
Meek’s bill to amend Section 921.141, Fla. 
Stat., which was introduced during the 
1985 legislative session. The bill provided 
that a jury recommendation of life 
imprisonment in capital cases would be 
binding on the court, thus eliminating the 
court’s right to override a jury’s recom- 
mendation for mercy. 

Decisions by the Florida Supreme Court 
and the Third District Court of Appeal 
relating to discrimination in the selection 
of jurors were discussed by the committee, 
and subcommittee chairman Jerry Cope 
kept other members apprised of the work 
of the Dade County Task Force on 
Discrimination in Jury Selection. 

The committee also received updates 
and discussed the progress and the problems 
being encountered by the Special Bar 
Committee on Representation for Death 


2 


Sentence Inmates in Collateral Proceedings 
and the Volunteer Lawyers Resource 
Center in securing counsel for inmates. 

Other issues addressed included victims’ 
rights; the elimination of discriminatory 
language in Florida statutes relating to 
handicapped persons, privacy from com- 
puter intrusion, and the privacy rights of 
public employees. 


MARGOT PEQUIGNOT 
Chairperson 


Judicial Evaluation 


The Judicial Evaluation Committee, 
formerly the Judicial Polls Committee, has 
completed the composition of Model 
Judicial Evaluation Procedures to be used 
in Florida. 

A pilot program must be conducted in 
order to flush out any difficulties not 
anticipated. The committee is seeking coop- 
eration from an appropriate county bar 
association, chief circuit judge, and others. 

During the year, the committee held 
subcommittee meetings and full meetings, 
one of which was a joint meeting with the 
Judicial Administration Selection and 
Tenure Committee in Tampa. These two 
committees now are seeking a coordinated 
solution to problems arising out of pre- 
election endorsement of sitting judges. 

In March 1984, a special subcommittee 
met in Gainesville. The basics of the judicial 
evaluation program were established. 
Implementation of the program will include 
the following procedures: 

© The results of the program will be 
announced annually by The Florida Bar. 

@ The program will have to be in opera- 
tion for a certain period to build an 
adequate data base. A minimum of 30 


responses for a particular judge would have . 


to be received before the results are made 
public. 

© The two officials best in a position to 
disseminate the form to lawyers are judges 
and the clerk of the court. The clerk would 
be preferable, in that it would be more 
seemly and appropriate to have the form 
disseminated by the clerk. 

© Basic Procedure: 

1. When a case is filed, each lawyer 
making an appearance will submit a 
stamped, self-addressed envelope to the 
clerk to be put in the court file. 

2. At the time a final order is entered, the 
clerk will take the questionnaire form, 
insert it in each envelope, and place it in the 
mail. 

3. The attorney receiving the form is 


asked to complete and forward it to The 
Florida Bar Center, where it will be 
processed. 

4. As the forms are processed, the data 
base will build until the minimum data base 
for a judge is achieved. Once this occurs, 
the results will be available to anyone who 
should inquire. However, public announce- 
ments as to the results of the evaluation will 
only be made annually. Furthermore, the 
results of the evaluation would first be 
made available to the judge; the public 
announcement would be made approxi- 
mately one week later. No effort would be 
made by The Florida Bar to disseminate 
the information to all news media. Rather, 
a statement would be released by The 
Florida Bar annually, advising that the 
information had been compiled and was 
available to interested parties. 

5. The release itself would give the 
number of forms turned in for a particular 
judge, and a statistical compilation of the 


information received. Results for the cur- 
rent year, and also the two prior years 
would be given, with a notation that prior 
information is also available. Of course, 
this can only be done once the program has 
been in operation for several years. 

6. This program will require the coopera- 
tion of the various clerks. Accordingly, the 
chairman of the clerks association should 
be contacted, so that input from the clerks 
can be received. 

7. The cost of operation of the program 
needs to be established and provided for. 

It is essential that the evaluation form to 
be used be kept extremely simple. Suggested 
form is shown below. 

During the coming year a pilot program 
is to be conducted and thereafter the Model 
Judicial Evaluation Procedures composed 
by the committee, and as tested, will be 
submitted to the Board of Governors. 


RONALD ALEXANDER CYRIL 
Chairman 


this judge in other matters. Each evaluation 


No Opinion 
or Not 


1. Attentiveness (1) (2) 
2. Timeliness of decisions (1) (2) 
3. Common sense (1) (2) 
4. Diligence, availability 

and punctuality (1) (2) 
5. Neutrality & objectivity (1) (2) 
6. Knowledge of applicable 

law (1) (2) 
7. Soundness of analysis (1) (2) 
8. Judicial demeanor (1) (2) 
9. Absence of influence of 

irrelevant considerations 

(e.g. identity of counsel, 

race, religion, politics, 

etc.) (1) (2) 


Judicial Performance Evaluation 
This is an evaluation of the performance of the judge in this particular matter. It is 
nota general evaluation of the judge. You may be asked to evaluate the performance of 


the base from which statistical measures will be produced. 


Please evaluate the following aspects of the judge’s performance in this particular 
matter by circling one number by each attribute. 


Observed Excellent Average 


is independent information that goes into 


Above Below 


Average. Average Poor 


(3) (4) (5) (6) 
(3) (4) (5) (6) 
(3) (4) (5) (6) 
(3) (4) (5) (6) 
(3) (4) (5) (6) 
(3) (4) (5) (6) 
(3) (4) (5) (6) 
(3) (4) (5) (6) 
(3) (4) (5) (6) 
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Judicial Nominating 
Procedures 


The Judicial Nominating Procedures 
Committee assists the Governor and the 26 
judicial nominating commissions in dis- 
charging their duties under Article V, 
Section 11, Florida Constitution. 

The committee began the Bar year by 
completing the printing and circulation of 
the Commissioner’s Handbook, revised the 
previous year. 

Legislative action on the Article V Review 
Commission’s recommendation brought a 
new challenge to the committee: an amend- 
ment to Article V requiring uniform rules 
and open proceedings and records for all 
judicial nominating commissions. This was 
known as Amendment 3 on the November 
1984 general election ballot. 

The committee began in September pre- 
paring for the possible adoption of this 
amendment. All members debated and 
revised a draft of uniform rules initially 
prepared by Hume Coleman, vice chair- 
man. The staffs of the Governor, chief 
justice, Senate president and House speaker 
then reviewed the proposed rules and made 
recommendations. Each judicial nominat- 
ing commission also had the opportunity 
to review the draft rules and make sugges- 
tions, as did the Workers’ Compensation 
Rules Committee. 

Larry Major chaired a subcommittee 
charged with organizing a rules-making 
convention for the judicial nominating 
commissions. Contingent plans were made 
to hold the convention in conjunction with 
the midyear meeting of the Bar in Miami. 

In November, the voters of Florida over- 
whelmingly endorsed Amendment 3 and 
the committee, with great Bar staff help, 
moved to finalize the preparations for the 
rules-making convention. 

On January 24, 1985, the committee 
conducted the convention which was 
attended by representatives of the judicial 
nominating commissions of the Supreme 
Court, the five DCA’s, and 15 of the 20 
circuit courts. The Governor’s Office also 
sent an observer. 

The circuit and appellate commission 
representatives met in separate simultan- 
eous sessions for debate and adoption of 
uniform rules for their respective levels of 
the courts. The two sets of uniform rules, 
which vary in several instances, have been 
printed and circulated to the commissions 
and interested parties. The rules have imme- 
diate effect, subject to repeal by the 

Supreme Court or the legislature. 

With the implementation of the Constitu- 
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tional amendment, the committee com- 
pleted this year’s goal and looks forward to 
assisting the JNC’s in the review of the 
effectiveness of the uniform rules. 


F. SHIELDS MCMANUS 
Chairman 


Lawyer Referral Service 


The primary goal of the Lawyer Referral 
Service Committee is the delivery of legal 
services to the public. In addition, the 
committee has the responsibility of admin- 
istering The Florida Bar Lawyer Referral 
Service 

1984 Overview: The Statewide Lawyer 
Referral Service made 14,447 referrals to 
panel attorneys in 1984. In the major areas 
of these referrals, 4,227 were in domestic 
law, 1,332 in criminal law, 812 in negli- 
gence-personal injury law, 882 in real estate 
law, 740 in wills and estate law, and 570 in 
consumer law. A daily average of 35 other 
callers were directed to local bar lawyer 
referral services, legal aid offices and 
various agencies 

The Lawyer Referral Service Committee 
assisted the Collier County Bar in setting 
up and receiving Board approval for the 
operation of a local lawyer referral service. 

The Lawyer Referral Service Committee 
worked with the Program Evaluation Com- 
mittee during their year-long evaluation of 
the Lawyer Referral Service. The Program 
Evaluation Committee recommendations 
were to be presented to the Board of 
Governors at their May meeting. 


The committee developed a lawyer refer- 
ral service pamphlet to be included in the 
Bar’s new member kit. They are developing 
a lawyer referral service segment for inclu- 
sion in the bridge-the-gap seminars: 

committee is working with the 
Special Committee on LRS regarding the 
approval of lawyer participation in non- 
lawyer-operated referral services. 

The Scope referral program, developed 
by the Young Lawyers Section, is now in 
place and referrals are being made by the 
LRS office. The Silent Partner Program 
will be operational in 1985. 

Future Goals: The committee will 
respond to the Program Evaluation 
Committee recommendations and report 
to the Board of Governors in July 1986 
regarding their progress in implementing 
the suggestions. 

The committee will continue to en- 
courage the standardization of operating 
procedures between the statewide and local 
services for operation, administration and 


recordkeeping. The expansion of member- 
ship in the statewide service, including 
membership in the low fee and elderly 
panels remains a priority item. 

The goals of the committee are to increase 
the number of referrals made by the state 
and iocal lawyer referral services and to 
increase the number of attorneys partici- 
pating in the services. 


ORMAN L. KIMBROUGH, JR. 
Chairman 


Legislation 


The Legislation Committee set out to 
accomplish three major goals during the 
1984-85 fiscal year. Those were to develop 
a reorganization of the internal structure 
and budget of the Bar’s legislation depart- 
ment; review and recommend ways to 
revitalize FLALAWPAC; and streamline 
current methods of reviewing legislative 
requests by sections, committees and other 
interests. 

The committee undertook a review re- 
garding the major restructuring of the 
internal structure and budget of the Bar’s 
legislation department. The review was 
extensive, and held in conjunction with 
The Florida Bar’s Budget Committee. It 
was determined that staff needed to be 
increased by at least one member this year, 
and current staff's positions upgraded. 

The legislation department budget was 
increased a total of $100,000 and a new 
part-time secretary was hired on January |. 
Budget increases were slated to upgrade 
several areas within the department, includ- 
ing payment to outside counsel for lobby- 
ing services, funds to pay expert witnesses, 
and funds to provide for legislative bill 
tracking services and a computer terminal 
to hook up with the legislative inquiry 


_ system at the Capitol. 


The committee is seeking alternative 
methods to revitalize FLALAWPAC, a 
voluntary political action committee set up 
in 1981. The committee hopes to have its 
recommendations finalized for submission 
to FLALAWPAC officials by June 1. 

The Legislation Committee is expected 
to be involved in a review of the procedures 
and policies of the Bar’s legislative program 
and recommend changes in the following 
areas: 

@ Policies governing how individuals, 
sections and committees request approval 
to lobby legislation. 

e A review of the authority and rule of 
the Legislation Committee and the Board 
of Governors in setting the Bar’s legislative 
activities. 


. 
oe 
; 
4, 


© The role of the Bar in legislative 
matters. 

This project is still in the beginning 
stages, and will probably see further action 
after the new administration takes over in 
July. 


STEPHEN N. ZACK 
Chairman 


Long Range Planning 


During fiscal year 1983-84, under the 
exemplary leadership of Chairman Leonard 
H. Gilbert, the Long Range Planning 
Committee presented the Board of Gover- 
nors with a comprehensive and far-reach- 
ing long range planning report. During 
fiscal year 1984-85, the focus of the Long 
Range Planning Committee has been on 
presentation of that plan to the Board of 
Governors and implementation of its 
recommendations. 

The Long Range Planning Committee 
began this fiscal year at a joint meeting with 
the Board of Governors organized for the 
purpose of reviewing in depth the recom- 
mendations of the long range planning 
report. Selected topics were presented by a 
representative of the Long Range Planning 
Committee and a representative of the 
Board of Governors. Straw votes were 
taken on each issue for reference during the 
regular meetings of the Board of Gover- 
nors. Several days of thorough discussion 
followed with regard to the most complex 
and innovative ideas presented in the 
report. 

Members of the Long Range Planning 
Committee have met with the Board of 
Governors at their regular meetings through- 
out the year for presentation of recom- 
mendations in an effort to assist in the 
implementation of the report. A review of 
the status of those recommendations 
follows: 

e@ In October, 1984, President Gerald 
Richman appointed a special task force to 
study implementation of a mandatory CLE 
program in Florida, to be chaired by Dean 
F. Tom Read of the University of Florida. 
Dean Read presented the recommenda- 
tions of the task force to the Board of 
Governors at its January meeting. The 
Board directed Dean Read to continue the 
preliminary drafting of a mandatory CLE 
plan for presentation at the May 1985 
Board meeting. 

e Board of Governors approved the 
Long Range Planning Committee’s recom- 
mendation to institute a mandatory bridge- 
the-gap program. The Young Lawyers 
Section appointed a special committee 


chaired by Ann Conway to undertake 
implementation of this program. At its 
September 1984 meeting the Board voted 
to send the concept to a nonlawyer study 
committee appointed by the president. The 
president appointed Robert C. Josefsberg 
of Miami as chairman of the task force on 
nonlawyer members of the Board of 
Governors. The Board approved the recom- 
mendation that additional out-of-state 
representation on the Board of Governors 
be afforded. The petition to the Supreme 
Court was approved and an election was 
held adding the second out-of-state gover- 
nor to the Board. 

© Past president of the Young Lawyers 
Section and member of the Long Range 
Planning Committee Michael J. McNerney 
of Ft. Lauderdale was appointed chairman 
of a task force to study the recommenda- 
tion that the general assembly of the annual 
convention be restructured to provide 
broader input into the governance process 
from voluntary bars, sections, out-of-state 
members and the judiciary. 

e The LRP report recommended 
strengthening public relations programs 
suitable and available to supplement exist- 
ing Florida Bar public relations programs. 
At the January meeting, the Board ap- 
proved a contract with Hill and Knowlton, 
public relations consultants, to conduct a 
communications audit of The Florida Bar. 

e Past presidents Sam Smith and 
Leonard Gilbert appeared before the Board 
at the January meeting to present the Long 
Range Planning Committee recommenda- 
tions on advertising, solicitation and ethics. 
The Board adopted several of these recom- 


-mendations including the one that “The 


Florida Bar should monitor advertising 
and solicitation to the maximum extent 
that the courts will allow. The Florida Bar 
must protect the public from false and 
misleading ads, ‘bait and switch,’ and 
similar practices.” 

As a new topic, the Long Range Plan- 
ning Committee is exploring ways to in- 
crease emphasis on professionalism. 

The Long Range Planning Committee, 
in cooperation with the Public Relations 
Committee, conducted a member attitude 
survey during the summer 1984. This sur- 
vey was the first scientifically conducted 
Bar survey of a random sample of Bar 
members. A report compiling all the results 
was prepared. All Florida Bar sponsored 
surveys will be coordinated through the 
Planning and Evaluation Department to 
ensure consistency, validity and reliability 
of results. 


Chairman 


SIDNEY A. STUBBS, JR. 
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Marital and Family Law 
Certification 


On June 4, 1984, the Florida Supreme 
Court, in a “bold” but timely opinion, 
granted The Florida Bar's Board of 
Governors’ petition to approve the Florida 
Certification Plan permitting the certifica- 
tion of specialists in the marital and family 
law field. The court adopted all of the 
recommended standards for board certifi- 
cation, with the exception of the proposal 
that defined “full-day trials” and “half-day 
trials.” The Board of Governors’ proposal 
defined with specificity a full-day and half- 
day trial. The Florida Supreme Court 
disagreed, holding that it was“... unneces- 
sary to identify full-day and half-day trials, 
and believe(d) that the Certification Com- 
mittee can determine, from a summary of 
the issues and the type of evidence presented 
in a case, whether the trial should qualify 
toward certification of the attorney under 
these standards.” 

The president of The Florida Bar, with 
the advice and consent of the Board of 
Governors, appointed the initial Marital 
and Family Law Certification Committee 
in July 1984. Within one week the full 
committee had convened and begun to 
organize itself to discharge its responsibili- 
ties under the Florida Certification Plan. I 
salute the members of our committee for 
their dedication to our assignment and for — 
their respective contributions to the success 
of our first year of operation. 

Frankly, we could not have moved from 
square one without the initial direction of 
Rayford H. Taylor, then director of the 
Certification/ Designation Committee of 
The Florida Bar. Early in the project, it was 
necessary for Mr. Taylor to assign his 
responsibilities for our committee to the 
competent hands of Assistant Director 
Dawna G. Finlaw, and she performed 
brilliantly! The lawyers of Florida are 
fortunate in being served by a staff as 
competent as those employed by The 
Florida Bar. 

The committee met numerous times 
following its first meeting on Saturday, 
July 21, 1984. We were obliged to adopt a 
certification schedule, project our budget- 
ary requirements (we were advised that 
$10,000 was allocated for exam expenses, 
specifically for consultants and graders), 
prepare application forms, interpret the 
stringent standards imposed by the Board 
of Governors -and adopted by the Florida 
Supreme Court, consider policy issues, and 
basically to start the ball rolling for the 
examination scheduled for March 29, 1985. 


We received 77 applications from Florida 
lawyers to take the first examination for 
certification. Sixteen applications were 
rejected because of noncompliance with 
the Florida Supreme Court's standards, 
and four were withdrawn. Of the 57 appli- 
cants who took the examination, 50 passed. 
The committee allowed two applicants to 
take the examination, but impounded the 
grades. subject to the outcome of the 
appeal process. 

The committee decided not to use any of 
the allocated funds for the preparation of 
the examination or for graders. We did it 
ourselves. Whether the same procedure 
will be utilized next year is a matter which 
has yet to be decided. 

The committee is very concerned with 
the “25 trial rule,” as provided in the 
standards. We defined that rule liberally 
without doing violence to the rule’s intent. 
However, in order to qualify as a trial, pro- 
ceedings had to commence and some evi- 
dence had to be taken. We think that the 
rule is wrong because it penalizes competent 
family law specialists who settle complex 
cases before trial. It encourages those few 
lawyers in our system who are reluctant to 
settle cases for personal “fee” reasons. Our 
committee has decided to request a modifi- 
cation of that rule. 

BURTON YOUNG 
Chairman 


Media Relations 


The Florida Bar Media Relations Com- 
mittee is charged with the responsibility for 
implementing the efforts of The Florida 
Bar in promoting better understanding 
between the Bar and the media concerning 
their respective roles in our judicial system. 
It assists with programs and promotes 
discussions between the Bar and members 
of the press in order to increase under- 
standing by members of both professions 
of the issues that arise from time to time as 
both professions fulfill their responsibili- 
ties to our system of government—with 
particular focus upon our system of justice. 

For the last ten years, the committee has 
organized and presented the Media Law 
Conference, sponsored by The Florida Bar 
and co-sponsored by members cf all forms 
of the media—television, newspapers and 
radio. Additionally, the committee, 
through its members in all parts of the 
State, assists in the resolution of issues 
arising between the press and the Bar by 
arranging and encouraging discussions 
between members of the Bar and of the 
media. Committee members frequently 


serve a liaison role in arranging and con- 
ducting discussions between lawyers and 
members of the media concerning occa- 
sional conflicts which occur between them. 

This year’s Media Law Conference was 
held on February 23 in Miami. Under the 
leadership of the Conference Chairman 
Allan Milledge, the day-long program fea- 
tured a mock appellate argument and over 
a dozen group workshops on current issues 
and practical problems in media law. The 
conference was highlighted by the keynote 
remarks of Katharine Graham, chairman 
of the Washington Post Company. The 
conference also featured an address by 
nationally syndicated columnist Carl 
Rowan. Many members of the media, 
judges, legislators, law and journalism 
students and members of the public 
gathered at the Miami Airport Hilton Inn 
for an in-depth discussion of issues of 
importance to both lawyers and the media. 

For the first time this year, the Con- 
ference presented a mock appellate argu- 
ment of a defamation case. The case was 
argued by Harvard Law Dean Charles 
Nesson and Miami lawyer Parker 
Thompson before a five-judge panel which 
included former judges Alan Sundberg, 
Art England, John Beranek, and Bob Smith 
and Professor Kathryn Sowle of the Univer- 
sity of Miami. The judges deliberated and 
rendered bench rulings at the close of the 
conference. 

The committee will soor: begin prepara- 
tions for the Twelfth Annual Media Law 
Conference scheduled for Palm Beach in 
February 1986. The work of assisting local 
bar associations and members of the media 
in organizing programs and focusing on 


issues affecting both lawyers and the press" 


continues. 

Through the efforts of members of the 
committee, the goals established for 1984- 
85 were exceeded. Efforts continue for 
improvement of the Media Law Confer- 
ence and other programs. 


FLORENCE BETH SNYDER 
Chairman 


Midyear Meeting 


After extensive planning and many 
meetings of the committee, the midyear 
meeting of The Florida Bar was held 
January 23-27, 1985, at the Hyatt Regency 
Hotel in Miami. Over 800 persons registered 
for the seminars and approximately 1,000 
persons attended the meeting. A full slate 
of seminars was offered. The mock trial 
competition was held, and many committee 
and section meetings took place over the 
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four-day period, including a children’s 
rights seminar which demonstrated The 
Florida Bar’s involvement in promulgating 
and protecting the rights of children. 

The all-member luncheon held on 
January 25 featured noted trial attorney 
Louis Nizer. With his vast experience, 
Nizer gave a thought-provoking luncheon 
address which reflected his past relation- 
ships with former presidents of the United 
States, the law of libel and a look into 
America’s future. Also, at this luncheon, 
the Florida Council of Bar Association 
Presidents gave its outstanding past presi- 
dent award to Leonard Gilbert of Tampa. 

In addition to planning the midyear 
meeting, the members of the committee 
acted as hosts for conference attendees. To 
make attendance at the conference more 
enjoyable, committee members were on 
hand at all times during the conference, 
including the all-member reception, to assist 
conference participants. 

The midyear meeting was a dedicated 
and time-consuming planning effort of The 
Florida Bar staff and members of the com- 
mittee, and their work was rewarded by the 
success of the conference and the high 
quality of the programs provided. 

HERMAN J. RUSSOMANNO 
Chairman 


Military Law-Aid to 
Servicemen 


The Military Law-Aid to Servicemen 
Committee is tasked with the responsibility 
for assisting members of the military estab- 
lishment with the delivery of legal services 
to military members and their dependents 
temporarily stationed within the State of 
Florida. It has the further responsibility of 
seeking all possible means to enhance and 
increase the cooperation and coordination 
between members of the local bar and 
judge advocates who are stationed at the 
military installations. There are virtually 
thousands of Air Force, Navy and Coast 
Guard members with their families sta- 
tioned in Florida. In addition, the Depart- 
ment of the Army and the Marine Corps 
have a limited number of their members 
stationed in Florida with their families. 

The Committee’s activities have included 
the following: 

© Operation Stand-by provides military 
attorneys with a directory of Florida attor- 
neys who have agreed to respond to ques- 
tions from legal assistance officers of 
contemporary significance and importance 
to them. The directory is currently being 
revised for distribution during the summer 
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of 1985. Vice-Chairman Jim Knox has 
assumed responsibility for this program. 

Mid-year Seminar—”Contemporary 
Legal Problems for Military and Civilian 
Attorneys” was held on Saturday, January 
26, 1985. Approximately 40 active duty 
military attorneys participated in this 
seminar which covered family law, land- 
lord/ tenant relations, wills and estate plan- 
ning, auto negligence and matters relating 
to immigration and naturalization. This 
program was extremely well received and 
evaluated as excellent by those who at- 
tended. 

® Liaison Program has been coordinated 
by John S. Thornton, Jr. The purpose of 
this program has been to assign a Florida 
Bar member with the responsibility for 
creating a liaison between The Florida Bar 
and the staff judge advocate of every 
military installation within the State of 
Florida. Currently, a member of the Bar 
has been assigned to every geographical 
area where legal assistance offices are 
located. 

© Florida Law Brochures— Vice Chair- 
man David H. Bludworth has been respon- 
sible for assuring that every legal assistance 
office is aware of the availability and 
distribution of brochures on matters relat- 
ing to Florida law which are currently 
published by The Florida Bar. He has also 
circulated publication lists from the 
Florida Department of Agriculture and 
Consumer Services so that all legal offices 
can be aware of the availability of these 
materials. 

© Legal Assistance Guide—The commit- 
tee is preparing for publication a legal 
assistance guide for consumers to be distri- 
buted through all legal assistance offices in 
Florida. 

Newsletter—Committee member 
Ronald C. White has been responsible for 
the preparation of the committee’s news- 
letter. Inasmuch as it is being distributed to 
all base legal offices, Mr. White has been 
providing brief summaries of recently en- 
acted statutes and other articles of con- 
temporary significance to military attor- 
neys. 

During the past year, the members of the 
Military Law-Aid to Servicemen Commit- 
tee have devoted a great deal of effort to 
assuring that military attorneys who are 
stationed temporarily within the state are 
adequately prepared to deliver legal ser- 
vices to the members of the military 
community. All of the members of this 
committee have reason to be proud of its 
accomplishments. JOHN S. MORSE 

Chairman 


Out-of-State Practitioner 


In its first year as a full committee, the 
Out-of-State Practitioner Committee has 
focused on addressing some of the concerns 
of the out-of-state members that were 
expressed in last year’s report to the Board 
of Governors on “Issues of Concern to 
Out-of-State Members of The Florida Bar.” 
A major concern of the out-of-state mem- 
bers was the availability of an alternative 
membership status and a corresponding 
alternative dues structure. The committee 
has launched a full scale investigation into 
the possibility of an alternative member- 
ship status that would be available to all 
members of the Bar. Accordingly, the 
committee has also been examining pos- 
sible methods for re-entry into full member- 
ship by members who elect alternative 
membership. Renee Kastanakis, Peter 
Lousberg and Alice Palmer Thomas, co- 
chairpersons for the East, Midwest and 
West, respectively, have spearheaded the 
collection of data nationwide for this study. 
In conjunction with the study, Dennis 
Horn of Washington, D.C., is preparing a 
report on a “fee for services” budget. 

In addition, under the direction of 
Norman Mattar of New York, the com- 
mitte is examining the desirability and 
feasibility of creating an out-of-state mem- 
bers section. Ron Robins of Washington, 
D.C., is organizing the publication of a 
newsletter to out-of-state members pro- 
viding answers to such questions as the 
availability of CLE materials, procedures 
for obtaining forms for the various courts 
in the state and how to make use of the 
services provided by the Bar. 

The committee hopes to be able to report 
its progress on the above matters to the 
committee membership at its meeting on 
Friday, June 28, at The Florida Bar Annual 
Meeting in Boca Raton. At the annual 
meeting the committee will also co-sponsor 
with the General Practice Section the 
Florida Law Up-Date Seminar on Thurs- 
day, June 27. 


KAREN E. LAUTZ 
Chairman 


Prepaid Legal Services 


In 1984-85, the Prepaid Legal Services 
Committee took on several tasks in addi- 
tion to its regular function of reviewing 
plan proposals and amendments. These 
tasks were in keeping with the philosophy 
expressed by the Long Range Planning 
Committee and the Commission on Access 
to the Legal System that the Bar should do 


more to promote implementation of the 
concept of group and prepaid legal services 
plans in Florida. 

The committee reviewed approval and 
reporting requirements for Bar approved 
plans and targeted those that could be 
eliminated or restructured to make the 
process less burdensome. The committee 
now awaits the new Bar rule to be ap- 
proved by the Florida Supreme Court to 
proceed with proposing those changes. 

Drafting of a public information pamph- 
let, which began in 1983-84, was completed 
in September. The pamphlet, entitled 
“Legal Services for the Middle Class: Pre- 
paid/ Group Legal Services, Legal Expense 
Insurance,” describes the basic concept of 
legal services plans and how they are 
regulated in Florida. It became available 
for distribution in late December. 

Also in the fall, the committee sought 
and obtained Bar support for congres- 
sional extension of Section 120 of the 
Internal Revenue Code prior to its expira- 
tion on December 31, 1984. Section 120 
provides favorable tax treatment for 
employer-funded legal services plans and 
puts them on the same footing as medical 
and health plans. Due to anticipated tax 
reform, Congress extended the provisions 
for one year. The committee may repeat its 
efforts if major tax reform does not 
develop. 

As part of its efforts to promote the 
concept of legal services plans, the com- 
mittee has attempted to increase visibility 
of related issues and disseminate basic 
information through articles in The Florida 
Bar News. Several articles have appeared 
to date and others are planned, including a 
larger piece on the practical side of develop- 
ing and operating a legal services plan for 
publication in the Bar Journal. 


LINDA A. CONAHAN 
Chairman 


Probate and 
Guardianship Rules 


1984-85 began the first of the new four- 
year cycle for review and revisions of the 
Probate and Guardianship Rules. 

The year began with the realization that 
the Probate and Guardianship Rule 5.340 
and §733.604 regarding inventories were in 
conflict and creating confusion among the 
Bar, circuit court judges and court clerks. 
Rule 5.340 required that inventories be 
“filed as required by law.” The new inven- 
tory statute, 733.604, required that the 
inventory be served on interested persons 
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and be made available to others only upon 
court order. The judges, attorneys and 
clerks were confused as to whether an 
inventory was to be physically filed with 
the clerks of the court and various circuits 
were taking different positions. 

In order to clarify the situation and to 
arrive at uniformity among the circuits, the 
Rules Committee held a special emergency 
meeting in Tampa in September to con- 
sider appropriate action. As a result of the 
meeting, and with the approval of The 
Florida Bar Board of Governors, the co- 
chairmen submitted an emergency petition 
to the Supreme Court to request that the 
inventory rule be revised to require the 
filing of the inventory with the clerk. 
However, a committee note made clear 
that the inventory was still to remain 
confidential. It is to be made available only 
to interested persons or those permitted 
access to the inventory by court order. 

The committee also began an in-depth 
study of the guardianship rules of proce- 
dure. In light of recent legislative action to 
revise the guardianship statutes, the com- 
mittee felt it was important to consider a 
detailed review of the guardianship rules 
and is endeavoring to have input into the 
discussions of statutory revisions to the 
guardianship law. 

The committee has also begun a special 
study and review of the accounting require- 
ments for probate and guardianship estates 
in an effort to arrive at a uniform standard 
which can be adopted statewide as to the 
form and content of probate and guardian- 
ship accountings. A special select subcom- 
mittee has been appointed for this purpose. 

The committee looks forward to the 
1985-86 year and to a continuation of its 
study of the above project areas. 


JEAN C. COKER 
ROHAN KELLEY 
Co-chairmen 


Public Relations 


In the spring of 1984, the Public Rela- 
tions Committee commenced an indepth 
study of the feasibility of improving the 
Bar’s public relations. The charge of the 
committee was to determine why the image 
of our system of justice, the lawyers operat- 
ing within that system and the organized 
Bar was held in such low esteem. It was the 
opinion of the committee that the Bar had 
many worthwhile public oriented programs 
that were either unknown or simply unap- 
preciated by the public and the media. 

After numerous interviews with various 
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public relations firms within and without 
the State of Florida, the committee met 
with the three finalists in January, 1985, at 
which time it was decided that the public 
relations firm of Hill & Knowlton would be 
employed by the Bar. The firm has an 
excellent reputation and had worked on 
similar projects in the past for other clients. 
Hill & Knowlton immediately com- 
menced an indepth survey to include inter- 
views with lawyers, state and local govern- 
ment officials, persons from the public 
sector and the media, in an attempt to 
sound the opinion of these various repre- 
sentatives as to our system of justice and 
those who operate within that system. In 
May, Hill & Knowlton was to present the 
results of the survey to the Board of 
Governors, together with a program de- 
signed to implement suggested changes. 


RUTLEDGE R. LYLES 
Chairman 


Rules of Judicial 


Administration 


The Florida Bar Rules of Judicial 
Administration Committee in May 1984 
concluded the last assignment of the four- 
year cycle by submitting its report to the 
Florida Supreme Court. Oral argument 
was held before the Court and certain of 
the rules changes were adopted by the 
Court in September 1984. The rules 
changes included an amendment to Rule 
2.130 providing for the Judicial Admini- 
stration Rules Committee to serve as a 
rules coordinating committee and the addi- 
tion of 2.140 involving judicial discipline, 
removal, retirement and suspension. 

In June 1984, the Supreme Court re- 
quested the committee to consider on an 
expedited basis a new rule involving the use 
of communication equipment. This rule 
permitted the use of telephones or other 
electronic equipment to be used by county, 
circuit or district courts in conducting 
hearings. The effect of this new rule was to 
place into the Rules of Judicial Admin- 
istration a currently existing practice used 
by many judges to conduct hearings by 
telephone. This new rule—Rule 2.071— 
became effective January 1, 1985. 

The committee is now in the first year of 
the new four-year cycle. The committee will 
accept proposed rule changes and coordi- 
nate proposed rule changes among other 
committees until September 1987, at which 
time it is required to report all proposed 
rule changes to the Board of Governors of 
The Florida Bar. All members of the Bar 


who have proposed rules changes are in- 
vited to submit those rule changes to the 
committee by forwarding them to the Bar 
staff in Tallahassee or sending them to the 
chairman, Stephen A. Rappenecker, P.A., 
Post Office Box 566, Gainesville, Florida 
32602. 


STEPHEN A. RAPPENECKNER 
Chairman 


Small Claims Rules 


Several meetings throughout the year of 
the Small Claims Rules Committee have 
resulted in the approval by the Committee 
of a number of important refinements to 
the Rules. First, the committee proposed 
that the name of the rules be changed from 
the Rules of Summary Procedure to the 
Small Claims Rules. The Florida Supreme 
Court and The Florida Bar approved this 
recommendation and it became effective 
January 10, 1985. 

Second, since the Florida Supreme 
Court has approved a mandatory pretrial 
conference in small claims cases, the com- 
mittee has approved a Summons/ Notice to 
Appear for Pretrial Conference form for 
mandatory use statewide. 

Third, a Pretrial Conference Order and 
Notice of Trial form has been approved for 
use statewide; however, its use was not 
recommended to be mandatory. Several 
forms approved by the Florida Supreme 
Court are now obsolete and their deletion 
will be recommended. 

Fourth, an amendment to Rule 7.050 has 
been approved by the committee to clarify 
the fact that it is the committee’s intent that 
a corporation may represent itself at any 
stage of the trial court proceeding by an 
officer or any employee authorized by an 
officer. 

Fifth, an amendment to Rule 7.100 has 
been approved to outline a procedure for 
third-party complaints in small claims 
cases. 

Sixth, an addition to Rule 7.090 has been 
approved to require that the judge per- 
sonally conduct the pretrial conference in 
small claims cases. 

Further consideration is being given to 
revising the approved forms as well as 
providing a procedure to assist parties who 
have secured a judgment in small claims 
cases to collect said judgments. Finally, an 
information booklet is being reviewed for 
statewide application to assist persons in 
filing and pursuing their small claim. 


PAUL SIDNEY ELLIOTT 
Chairman 


Special Committee for 
the Needs of Children 


The committee’s work in the past year 
has been ona local, state and national level 
in conjunction with local and state bar 
associations, as well as Family Law Sec- 
tions and Young Lawyers Sections here 
and elsewhere. 


We believe we were the first such inter- 
disciplinary committee for children 
sponsored by a state bar. Because of our 
involvement with the ABA Family Law 
Section Task Force on the Needs of Chil- 
dren, we would like to think the Florida 
committee has become a role model for 
other states to follow such as Missouri, 
Delaware, Utah, South Carolina, Wash- 
ington, and Kentucky, by creation of 
similar state bar committees or by other 
states Family Law Sections’ activation of 
similar children’s subcommittees. 


We have networked our activity with the 
Governor’s Constituency for Children, 
Family Resource Coalition, Children’s 
Home Society of Florida and Florida 
Network. 


We have contributed tc the establish- 
ment of the pilot pro bono lawyer/ guar- 
dian ad litem program in Dade County, to 
the CLE programs on the rights of chil- 
dren, to the consideration of legislation to 
benefit children, and to the proposed estab- 
lishment of a parenting and children’s 
institute at Broward Community College. 


We have authored and circulated What 
Every Appellate Judge Wanted to Know 
About Children and Was Afraid to Ask to 
every chief appellate and circuit court 
judge in Florida and to the ABA for 
publication. 


We have actively participated in the 
work of local bar associations in different 
areas of the state and have encouraged 
every circuit to create an interdisciplinary 
children’s committee. _ 


We have encouraged judges to become 
informed as to state of the art literature 
involving children such as the newly pub- 
lished Legal Rights of Children (Shepard’s/ 
McGraw-Hill) or the Family Law Quar- 
terly published by the ABA Family Law 
Section. 


In short, we have tried to create. or 
spread awareness as to the needs of chil- 
dren, based on the spirit and letter of the 
preamble to the Integration Rule and to the 
principle written on a piece of wood over 
the fireplace at the Kempe Center for the 
Prevention of Child Abuse and Neglect in 


Denver, “It is easier to build children than 
to repair men.” 


HuGH S. GLICKSTEIN 
Chairman 


Student Education and 
Admission to the Bar 


The extent and quality of clinical educa- 
tion and skills training available to the law 
students in the State of Florida and the 
programs available post-J.D. are a matter 
of great interest and concern to many 
members of the Bar. - 

The committee, at its initial meeting in 
September, decided that the committee 
would attempt to accomplish two major 
goals during the year. 

® Makeastudy and report on the status 
and quality of clinical education and skills 
training in the law schools in Florida. 

© Resurrect and improve the quality of 
the academic conclave. 

Even though the president of The 
Florida Bar appointed a blue ribbon com- 
mission with a broad mandate to investi- 
gate the law schools and legal education, 
which commission in part duplicates the 
efforts of this committee, it was the belief of 
the committee that, as a standing com- 
mittee, we had a responsibility to make a 
thorough study of clinical education and 
report our findings to the Bar. 

It is the consensus of the committee that 
there have been enough task forces, ad hoc 
committees and study commissions of 
various kinds over the past several years 
studying the problems of legal education 
envisioned by the Bar. It is now time to act 
and make recommendations. 

Some members of the Bar are critical of 
clinical education and skills training now 
provided in the law schools believing that 
the new admittee is still not equipped to 
deal with the “how-to” aspects of the 
practice of law. Some of this criticism may 
be well placed. However, some criticism 
may stem from the member of the Bar 
either being misinformed or uninformed as 
to the nature and effectiveness of the 
clinical programs that are now being pro- 
vided in the law schools in the state. The 
committee through its report hopes that 
the Bar will at least be better informed and 
be in a better position to evaluate these 
programs. 

Anne Spitzer, professor of clinical educa- 
tion, University of Florida, is serving as 
chairperson of the study committee on 
clinical education. 

The committee met again in Tampa in 
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November and at the midyear meeting in 
Miami. Input has been given by the mem- 
bers of the committee on subjects such as 
required internship, bridge-the-gap semi- 
nars, and mandatory CLE programs rela- 
tive to better equipping the new lawyer for 
the practice of law. 

A special meeting was held on May 4 at 
the University of Florida to begin drafting 
the final report on clinical education, 
which report will be submitted to the 
president and the Board of Governors at 
the annual meeting in Boca Raton. 

The academic conclave was not held in 
1984. It was agreed that a new format 
needed to be developed to be more attrac- 
tive to the academic community and mem- 
bers of the Bar. Dean Talbot D’Alemberte 
of Florida State University College of Law 
agreed to be the host for the 1985 conclave. 
The dean brought to the attention of the 
chairman of the committee that the Section 
on Legal Education of the American Bar 
Association might be interested in jointly 
sponsoring the academic conclave with a 
vastly broadened scope of topics on legal 
education. 

This came about and the Legal Educa- 
tion Section of the American Bar and The 
Florida Bar, together with the FSU College 
of Law, put together a program with the 
overall theme dealing with legal resources. 
Such topics as “Demands for Changes in 
Legal Education,” “Amounts, Sources and 
Adequacy of Current Resources for Legal 
Education,” and “Further Sources of 
Resources for Legal Education” were 
scheduled. The panels consisted of out- 
standing legal educators from law schools 
throughout the United States together with 
distinguished members of The Florida Bar. 
The academic conclave was scheduled for 
March 21 and 22. However, through an 
unfortunate chain of circumstances involv- 
ing mostly conflicts with other seminars, 
conferences, and meetings of various types, 
registration fell far below that expected 
and a last minute decision was made to 
reschedule the conclave for a date in 
October 1985. 


HARRY LEwWis MICHAELS 
Chairman 


Tax Certification 


The Tax Certification Committee has 
responsibility for administering and imple- 
menting the Tax Certification Plan. 

The number of applicants for tax certifi- 
cation has lessened because most of the 
persons who were eligible for certification 
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under the grandfather rules have been 
certified. While the volume of applications 
has lessened, the committee’s work con- 
tinues to be substantial because of the 
implementation of continuing legal educa- 
tion guidelines and examinations that must 
be given. 

The committee spent many hours this 
year formulating continuing legal educa- 
tion guidelines and is now implementing 
those guidelines into the system. Prior to 
July of 1984, CLE participants who received 
credit for designation automatically receive 
credit for certification. Along with eliminat- 
ing the LLM grandfather provisions, last 
year’s changes to the certification plan 
eliminated the automatic approval of CLE 
that qualified under the designation rules. 
Evaluating CLE for purposes of certifica- 
tion creates a relatively substantia! work 
load on the part of committee members. 
Based on the experience to date, it appears 
that there are a sufficient number of quali- 
fied CLE programs to satisfy the certifica- 
tion requirement without there being a 
hardship on certified lawyers. 

It is not now known how many lawyers 
will be board certified in June because each 
must pass an examination. Each of those 
lawyers who are certified will have demon- 
strated substantial involvement in the prac- 
tice of tax law, documented 60 hours of 
continuing legal education credit within 
the past three years, completed a peer 
review process and completed a compre- 
hensive examination on tax laws. A lawyer 
satisfactorily completing this process can 
be proud of her or his accomplishment. 
The continued participation of well quali- 
fied applicants reflects the strength of the 
tax bar in Florida and a growing interest to 
improve professional confidence. 

The Tax Certification Committee is able 
to function only because of the support of 
Dawna Finlaw and her staff at the Bar. The 
courtesies, professionalism and enthusiasm 
of Dawna Finlaw and her staff is greatly 
appreciated by the committee. 


HENRY H. RAATTAMA, JR. 
Chairman 


Unauthorized Practice 
of Law Committee 


Prosecuting nonlawyers engaged in the 
unauthorized practice of law and defending 
law suits against the Bar have been a major 
portion of the Unauthorized Practice of 
Law Committee’s business this year. 

With the help of voluntary counsel, we 
won the Furman case and an unrelated 


federal law suit seeking damages for a 
successful UPL prosecution. _ 

The equally important issue of UPL 
enforcement has been prominent in 
quarterly discussions of the UPL Com- 
mittee. The committee, having been asked 
to provide suggestions to the Board of 
Governors for changing the UPL structure, 
was to give a report of final recommenda- 
tions at the May Board meeting. Currently 
under consideration is the referral of UPL 
complaints to the state attorney in the 
circuit in which the complaint arose when 
the case needs to go beyond the injunctive 
stage. 

The 26 circuit UPL committees continue 
to provide excellent assistance to the 
Unauthorized Practice of Law Committee 
in our efforts to decrease the harm perpe- 
trated on the general public through the 
unauthorized practice of law. 

JAMES P. HAHN 
Chairman 


Voluntary Bar Liaison 


The Voluntary Bar Liaison Committee 
has continued its efforts to assist voluntary 
bar associations in developing programs 
and training members for service. For the 
first time this year the meetings of the 
Voluntary Bar Liaison Committee were 
held jointly with the Florida Council of Bar 
Association Presidents to improve our 
ability to assist and work closely with 
voluntary bar associations. Several com- 
mittee and subcommittee meetings were 
held this year and much was accomplished. 

First, the committee sponsored a new 
award this year for law related education in 
the schools. Additional funding was 
needed for this award, but the committee 
was able to restructure its budget so that no 
budget increase was needed for this new 
award. In addition to the award for law 
related education in the schools, the com- 
mittee again sponsored the following 
awards: (1) best public service projects; (2) 
best member-service project; (3) best new 
project; and (4) best newsletter. In addi- 
tion, the Law Week Subcommittee assisted 
voluntary bar associations celebrate Law 
Week in April-May with the topic “Liberty 
and Justice for All.” 

The committee, in conjunction with the 
Florida Council of Bar Association Presi- 
dents, organized the Voluntary Bar 
Leaders Conference held May 9, 1985, at 
the Tampa Airport Hilton Hotel. An excel- 
lent group of panelists was drawn from a 
broad cross-section of the Bar. In a depar- 
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ture from past Voluntary Bar Leader Con- 
ferences, much of the program was devoted — 
to having voluntary bar leaders meet with 
The Florida Bar’s retained public relations 
firm, Hill & Knowlton, Inc. This was 
designed to inform voluntary bar leaders 
about the public’s perception of lawyers 
and also to assist them in learning how to 
deal with controversies they are likely to 
face as voluntary bar leaders. 

In addition to meeting with the public 
relations counsel, a full agenda was 
planned for this one-day Bar Leaders Con- 
ference, including such topics as planning 
your year as president, creating projects to 
get members involved, finances for volun- 
tary bar associations, identifying the issues 
your bar will face, antitrust implications 
for local bar associations, lawyer referral 
services and working with a bar executive 
director. This conference provided an excel- 
lent opportunity for past, present and 
future bar leaders to meet and share ideas. 


DARRYL M. BLOODWORTH 
Chairman 


Workers’ Compensation 
Rules 


The amended Workers’ Compensation 
Rules proposed by the committee have 
been adopted by the Florida Supreme 
Court and have been effective January 1, 
1985. Under Rule 2.130(c), Rules of Judi- 
cial Administration, the next cyclical four 
year period for the presentation of new or 
amended rules will be in 1988. 

During this term, the committee was 
concerned primarily with recommending a 
proposed rule applicable to deputy commis- 
sioners of workers’ compensation for inclu- 
sion in the Uniform Judicial Nominating 


‘Commission rules presently being con- 


sidered pursuant to the 1984 constitutional 
amendment requiring uniform rules of 
procedure at each level of the court system. 
Our committee recommended that the 
same procedures governing the nomina- 
tion of Article V judges be applied in the 
nomination of deputy commissioners. As 
of this date, the Judicial Nominating Pro- 
cedures Committee has not adopted our 
proposal but may reconsider it at the 
annual Florida Bar convention in June. 
Unfortunately, if our committee’s proposal 
is not adopted, there are no express pro- 
cedures governing the appointment and 
reappointment of deputy commissioners 
other than the skeletal procedures men- 
tioned in Section 440.45, Florida Statutes. 
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The committee has considered and recom- 
mended that the Workers’ Compensation 
Section undertake an analysis of whether 
deputy commissioners should be placed 
under the jurisdiction of the Judicial Quali- 
fications Commission in cases of removal 
for cause. There is presently very little 
procedure governing such action other 
than a statutory requirement that the chief 
commissioner make any such recommen- 
dation to the Governor for his decision. 

In connection with the renomination of 
deputy commissioners, the committee is 
also recommending that the section adopt 
an evaluation questionnaire which would 
be completed by the attorneys practicing 
before the particular deputy commissioner. 
This information would then be supplied to 
the particular Judicial Nominating Com- 
mission for its consideration. 

In the future, the committee will be 
drafting a proposed rule concerning the use 
of telephone motion conferences, pretrials 
and depositions consistent with the recent 
adoption of Rule 2.070 of the Rules of 
Judicial Administration. The committee 
will also consider adopting a new rule 
concerning the pretrial disclosure of sur- 
veillance reports and films. 

Finally, the committee will consider a 
long term project to review and revise the 
rules and practice forms used statewide. 
This proposal will be further explored at 
future committee and section meetings. 


WILLIAM G. BERZAK 
Chairman 


Youth and the Law 


The Youth and the Law Committee has 
made great progress this year in promoting 
law related education throughout Florida. 
In April 1984, The Florida Bar revitalized 
the law education program and hired a 
coordinator, Annette Pitts, to assist in 
accomplishing its three-year goals. At the 
end of fiscal year 1984-85, the program has 
accomplished virtually every goal identi- 
fied by the committee for the initial year of 
operation. 

In a statewide inventory of law related 
education programs, it was found that 64 
of 67 school districts in Florida have some 
form of law education in one or more 
schools. The committee is advocating for 
the inclusion of quality law related educa- 
tion programs in all Florida schools. A 
statewide directory of programs is housed 
at The Florida Bar for utilization in estab- 
lishing/expanding programs. Of the 64 


school districts with law related education, 
at least 47 reported attorney involvement. 

The Youth and the Law Committee is 
encouraging resource partnerships between 
teachers and attorneys to promote the 
teaching of our laws and legal system. The 
committee believes that through education 
and realistic exposure, children will have 
an investment in supporting and improving 
our legal system. National studies have 
confirmed that law education when taught 
according to certain prescribed principles 
can have a positive effect on reducing 
juvenile delinquency. Further, it has been 
found that the utilization of resource per- 
sons in the classroom (i.e. attorneys) con- 
tributes to the successful outcome of these 
programs. 

The Youth and the Law Committee has 
been instrumental in designing a fifth cate- 
gory for inclusion in The Florida Bar 
Awards of Merit competition. The Best 
Law Related Education Program will 
reward accomplishments of voluntary bar 
associations in new or existing LRE pro- 
grams. Awards will be presented during the 
annual Meeting, June 26-30, 1985, at Boca 
Raton. 

In addition to providing assistance to 
voluntary bar associations in establishing/ 
expanding law education programs, the 
LRE program has established a statewide 
network of approximately 2,000 supporters 
and has computerized this network to 
assist with disseminating information. The 
law related education program distributes 
a quarterly publication, L.E.A.R.N.-ing 
About the Law (law enforcement, educator 
and attorney resource network) to promote 
public understanding of our laws and legal 
system. The newsletter provides a valuable 
source of communicating new ideas and 
activities and sharing programmatic suc- 
cesses. 

The Youth and the Law Committee and 
Law Related Education Program assisted 
in cosponsoring a statewide law related 
education Public-Private Partnership 
Conference in Miami in December 1984. 
Workshops provided participants with the 
opportunity to become familiar with issues 
concerning consumer law, using the legal 
community, sports and law, and elemen- 
tary law related education, among others. 
A second annual conference is proposed 
for January 1986 in Orlando. 

The committee has been active in estab- 
lishing a statewide association to ensure the 
future growth and funding of law related 
education in Florida. The Florida Law 
Related Education Association was incor- 
porated on November 9, 1984 as a private 
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nonprofit organization and is comprised of 
three primary groups-attorneys, edu- 
cators, and law enforcement officers. The 
association recently received notice of 
funding from the Office of Juvenile Justice 
and Delinquency Prevention to act as a 
host site in a national LRE training and 
dissemination program. The association 
will subcontract with The Florida Bar Law 
Related Education Program to sponsor a 
statewide conference. Vice Chairman 
William F. Crary lI donated a great deal of 
time and expertise in drafting the Articles 
of Incorporation for this association. 
Judge Mike Carter, co-vice chairman of 
the Youth and the Law Committee, was 
elected president of the association. 

The Youth and the Law Committee has 
divided its members into subcommittees to 
examine specific areas of interest. Subcom- 
mittees have been organized to address 
issues relating to the bicentennial, awards 
of merit, budget, inculcation activities, 
legislation, public reiations, and educa- 
tional materials. Subcommittee updates 
are provided quarterly at full committee 
meetings. 

The Youth and the Law Committee will 
be initiating a new tradition during the 
Annual Meeting in Boca Raton. The com- 
mittee and law related education program 
will sponsor a children’s program featuring 
a videotaped mock trial of Gold E. Locks v. 
The Three Bears. The participants will be 
asked to render a verdict in the case after all 
the evidence is presented. The program is 
designed to introduce children ages 7-12 to 
criminal trial procedures. Parents will be 
invited to attend as well. Members of the 
legal, law enforcement, and judicial com- 
munities will participate in this activity. 

The Florida Bar Youth and the Law 
Committee has established a valuable 
public interest program and is dedicated to 
decreasing legal illiteracy in Florida— 
through education. The Florida Legisla- 
ture is supportive of law related education 
and has appropriated over $192,000 this 
year to assist local school districts in estab- 
lishing or expanding law related education 
programs. The number of law education 
minigrant applications submitted in 1985 
increased by 17 percent from last year. In 
addition, there was a 26 percent increase in 
the number of school districts applying for 
funds. The Youth and the Law Committee 
and law related education program are well 
on their way to achieving their three year 
goals and preserving our most precious 
resource in Florida—our children. 


MARSHALL R. CASSEDY 
Chairman 
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Trial Lawyers’ Forum 


Foreign Banks and “Domestic” Litigation: Must 
Information Be Disclosed? 


by Carlos F. Concepcion 


The international banking community in 
Florida has been understandably appre- 
hensive since the IIth Circuit issued its 
opinion in Jn Re Grand Jury: United States 
v. Bank of Nova Scotia, 691 F.2d 1384 
(11th Cir. 1982), cert. den. 103 S.Ct. 3086 
(1983). To promote efficient and effective 
criminal investigations, the court upheld 
an order of the District Court for the 
Southern District of Florida which held the 
Bank of Nova Scotia in civil contempt for 
failing to comply with a grand jury sub- 
poena duces tecum. The subpoena was 
served on the bank’s Miami agency and 
ordered the bank to produce certain re- 
cords relating to the bank account of its 
customer. The records in question were 
maintained at the bank’s branch office in 
Nassau, not in the bank’s Miami office. 

Because the records were maintained 
overseas, the bank argued that pursuant to 
the bank secrecy laws of the Bahamas it 
would be subject to criminal sanctions in 
the Bahamas if it revealed the customer’s 
bank records. Although the court assumed 
for purposes of the appeal that the bank in 
fact would be exposed to criminal sanction, 
it nevertheless refused to shield the bank 
from civil contempt. The court reasoned 
that the “vital role of a grand jury’s investi- 
gative function” outweighed the Bahamas’ 
interest in protecting the right of privacy 
incorporated into its bank secrecy laws.691 
F.2d at 1391. Further, because the bank 
was subject to the court’s personal jurisdic- 
tion by virtue of the presence of its Miami 
office, there were no due process obstacles 
in compelling the bank to produce the 
records maintained overseas. 

In light of the potential civil and criminal 
penalties imposed under the bank secrecy 
laws of many countries, the impact of Nova 
Scotia on the international banking com- 
munity in Florida is indeed discomforting. 
The opinion places international banks in 
the quintessential catch-22. If they comply 
with the subpoena, they may be subject to 


civil or criminal penalties for violating the 
bank secrecy laws. If they do not comply 
with the subpoena, they may be subject to 
substantial civil fines.' 

Fortunately for the banks, the scope of 
Nova Scotia is rather limited. Nova Scotia 
was decided in the context of a grand jury 
subpoena duces tecum which sought re- 
cords located in the bank’s agency in the 
Bahamas. Moreover, the underlying theme 
of the decision was the court’s concern for 
the integrity of criminal investigations. 
Accordingly, Nova Scotia does not neces- 
sarily apply to subpoenas duces tecum 
and requests to produce issued pursuant to the 
Federal Rules of Civil Procedure. Fur- 
thermore, because the subpoena in Nova 
Scotia sought records maintained by the 
bank’s agency in the Bahamas, the decision 
also does not address the question of 
whether a court may compel a bank to 
produce records maintained by the bank’s 
corporate subsidiary. This article will focus 
on these areas by analyzing case law involv- 
ing subpoenas duces tecum and requests to 
produce issued pursuant to Fed. R. Civ. P. 
30(b), 34 and 45(b). 


Fed. R. Civ. P. 30 
Pursuant to Rule 30(b), a party may 
request a nonparty deponent to produce its 


documents and other tangibles if the non- 
party deponent is served with a subpoena 
duces tecum under Rule 45. 8 Wright, 
Federal Practice & Procedure, §2103, 
§2108. However, in order to obtain docu- 
ments or other tangibles from a party 
deponent, the requesting party need not 
serve the party deponent with a subpoena 
duces tecum under Rule 45. Rather, the 
requesting party is only required to notify 
the party deponent under Rule 30(b), 8 
Wright, Federal Practice & Procedure, 
§2108 at 394. 

An interpretation of Rule 30(b) in the 
11th Circuit must begin with a considera- 
tion of Cates v. LTV Aerospace Corp., 480 
F.2d 620 (Sth Cir. 1973). Cates was a 
wrongful death action arising out of an air 
disaster in Okinawa. The court perceived 
the issue as follows: 


Whether F.R. Civ. P. 30(b)(6) can be used to 
obtain documents in custody of the head of a 
nonparty government agency in Washington, 
D.C. by service of a subpoena duces tecum upon 
a local representative of the agency in Dallas, 
Texas. ... 

Id., at 621. 

Along with a notice of deposition under 
Rule 30, the plaintiff had served a sub- 
poena duces tecum? on the local agency of 
the Navy. in an effort to obtain a certain 
accident report. According to Navy regu- 
lations, such accident report was in the 
legal custody of the Secretary in Washing- 
ton, D.C. A United States attorney ap- 
peared on behalf of the Navy and argued 
that Rule 30(b)(6) could not be used to 
obtain documents controlled by a non- 
party (the Navy) which were outside the 
jurisdiction of the court. 

Construing Rule 30(b)(6) in pari materia 
with Rule 45(d)(2), the court held that the 
district court was powerless to issue a 
subpoena requesting documents in the cus- 
tody or control of the head of an agency 
located outside the judicial district.> /d., at 
623. Moreover, said the court: 


THE FLORIDA BAR JOURNAL/JUNE 1985 53 


ai 
| 
i 


under traditional notions of power and juris- 
diction, a court cannot order production of 
records in the custody and control of a nonparty 
located in a foreign judicial district. 


Id., at 624 (citations omitted). 

It is unclear whether the reasoning of the 
court was based on (1) the lack of in 
personam jurisdiction over the Navy not- 
withstanding the presence of its agency in 
Texas; or (2) the lack of control by the 
agency over the accident report in the legal 
custody of the Secretary in Washington, 
D.C. If the conclusion of the court was 
premised on the lack of in personam juris- 
diction over the Navy, the case may have 
been decided incorrectly. If the court could 
acquire in personam jurisdiction over the 
Navy for purposes of ordering it to desig- 
nate persons through which its deposition 
could be taken,‘ there appeared to be no 
jurisdictional inhibition to an order com- 
pelling the Navy to obey the subpoena 
duces tecum. If, however, the conclusion of 
the court was premised on the lack of 
control by the local agency over the acci- 
dent report, the case may have been decided 
correctly. This premise would support a 
proper analysis because, notwithstanding, 


a finding of in personam jurisdiction over 
the Navy, the local agency may not neces- 
sarily have had sufficient control over the 
requested accident report. 


The proposition that Cates was premised 
on a lack of control rather than on an 
absence of in personam jurisdiction is 
supported by In the Matter of North 
American Acceptance Corp., 21 F.R. Serv. 
2d 612(D.C.N.D. Ga. 1975). North Ameri- 
can considered “the objective limits of this 
court’s subpoena power.” I/d., at 617. 
Semorco, Inc., (“Semorco”) and Smith, 
Barney & Co. (“Smith, Barney”) were 
nonparty corporations whose principal 
places of business were located in New 
York. Both corporations maintained small 
Atlanta offices. At these offices the bank- 
ruptcy trustee served deposition subpoenas 
pursuant to Fed. R. Civ. P. 30(b)(6) and 
45(d)(2). Semorco and Smith, Barney ob- 
jected to the deposition subpoenas on the 
grounds that the requested documents were 
not in the custody or control of the Atlanta 
office. 


Following Cates, the court observed that 
although Semorco and Smith, Barney were 


clearly “doing business” in Georgia and 
thus subject to in personam jurisdiction, 
the deposition subpoenas were unenforce- 
able if the local offices did not exercise 
control over the documents. The court 
rejected the trustee’s attempt to distinguish 
Cates. According to the trustee, the deposi- 
tion subpoena was unenforceable in Cates 
because the Navy was analogized to a 
private corporation which was not subject 
to the in personam jurisdiction of the court 
notwithstanding the presence of the local 
Navy office. Rejecting this contention, the 
court emphasized that Cates drew no such 
analogy. Cates was therefore indistinguish- 
able from the case at bar, said the court, 
where there was clearly personal jurisdic- 
tion over Semorco and Smith, Barney. /d., 
at 616, n.4. 

In North American (and apparently in 
Cates) the issue was not whether the court 
had personal jurisdiction over Semorco 
and Smith, Barney (or the Navy in Cates) 
but whether the local offices exercised 
sufficient control over the requested docu- 
ments. Citing leading commentators, the 
court in North American made the follow- 
ing observations: 
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It makes no difference that a particular docu- 
ment is kept at a place beyond the territorial 
jurisdiction of the court that issues the sub- 
poena, the test is one of control, not of location. 
5A Moore’s Federal Practice §45.05(1). 

Even records kept beyond the territorial juris- 
diction of the court issuing the subpoena may be 
covered if they are controlled by one within the 
court’s jurisdiction. 9 Wright & Miller, Federal 
Practice & Procedure: Civil §2454. 

Finding that the Atlanta offices were 
“small and/or totally unrelated to the 
subject matter of the litigation,” the court 
held that Semorco and Smith, Barney were 
not obligated to comply with the deposi- 
tion subpoenas. The court reasoned that 
the Atlanta offices did not exercise suffi- 
cient control over the requested docu- 
ments: “In the absence of such control, 
therefore, even the existence of personal 
jurisdiction in this court is insufficient. . . .” 
Td., at 617. 

Acknowledging that Cates has been criti- 
cized by Professor Moore, the court never- 
theless considered itself bound by the Fifth 
Circuit, not by “secondary authority.” 

The court in Ghandi v. Police Dept. of 
City of Detroit, 74 F.R.D 115 (D.C.E.D 
Mich. 1977), however, was not bound by 
Fifth Circuit precedent and thus refused to 
follow the reasoning of Cates and North 
American. In Ghandi, a deposition sub- 
poena served on the Detroit field office of 
the FBI (a nonparty) sought the produc- 
tion of certain documents which were in the 
possession of various field offices through- 
out the country. Citing Cates and North 
American, the FBI moved to quash the 
deposition subpoena on the ground that 
the Detroit field office did not control the 
requested documents. 

Rejecting this argument, the court ex- 
plained: : 

The question, however, is not whether the 
Detroit field office controls documents located 
elsewhere, but, assuming these documents are in 
the control of the FBI, whether this court may 
compel the FBI to produce them in this district, 
pursuant to a subpoena served here. 

Id., at 119, n.6. 

Even if Fed. R. Civ. P. 30(b)(6) and 
45(d)(2) are read in pari materia it does not 
follow that the FBI may refuse to produce 
the requested documents merely because 
the Detroit field office does not control the 
documents. Because the court had personal 
jurisdiction over the FBI through the pre- 
sence of its Detroit field office, the court 
had the power to order the FBI, as a “fully 
integrated whole,” to produce the docu- 
ments which were in the custody and 
control of the “FBI.” It was irrelevant 
whether the Detroit field office controlled 
the documents because (1) the subpoena 


was directed to the FBI; (2) the FBI 
admittedly’ controlled the documents; and 
(3) the court had personal jurisdiction over 
the FBi through the presence of its Detroit 
field office. The “threshold question” was 
therefore not whether the Detroit field 
office controlled the documents but 
whether the court had personal jurisdiction 
over the FBI. /d., at 120. 

The sole limitation on the exercise of 
such jurisdiction was whether it was “con- 
venient” for the FBI to produce the docu- 
ments in Detroit. See, Fed. R. Civ. P. 
45(d)(2). Because the FBI did not suggest a 
more convenient place to take the deposi- 
tion or produce the documents, the court 
denied the FBI’s motion to quash the 
deposition subpoena, without addressing 
whether it would have been “convenient” 
for the FBI to produce the documents in 
Detroit if the Detroit field office did not in 
fact “control” the documents. 

The Fifth Circuit appears to view the 
local entity which is served with the deposi- 
tion subpoena as the agent or instrumen- 
tality of the parent entity. Further, the 
Fifth Circuit appears to reason that be- 
cause the agent or instrumentality is the 


entity which is served with the deposition 
subpoena, such agent or instrumentality is 
the entity which will actually produce the 
requested documents. As such, even if the 
court obtains personal jurisdiction over the 
corporation through the presence of the 
local agency, such local agency must con- 
trol the requested document in order to be 
capable of exercising its obligation to pro- 
duce the documents. Ghandi, however, 
views the corporation as a “fully integrated 
whole.” If the court has personal jurisdic- 
tion over the corporation through the 
presence of the local agency, it is immaterial 
whether the local agency controls the re- 
quested documents because the court will 
order the corporation, as one unitary struc- 
ture, to produce the requested documents.® 


Fed. R. Civ. P. 45 

Elder-Beerman Stores Corp. v. Feder- 
ated Dept. Stores, 45 F.R.D. 515 
(D.C.S.D. N.Y. 1968) seems to be based on 
the analysis of Ghandi rather than on the 
analysis of the Fifth Circuit cases. Wright 
Manufacturing Company (“Wright”), a 
corporate nonparty with its principal place 
of business in Georgia, was served in its 
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New York office with a subpoena duces 
tecum issued under Fed. R. Civ. P. 45. The 
New York office was a small one-room 
wholesale display center where Wright 
employed one secretary/ receptionist. The 
subpoena duces tecum was directed to 
Wright but was served on the secretary/ 
receptionist. 

At issue was whether Wright was subject 
to personal jurisdiction in New York by 
virtue of the activities of its New York 
office. If no personal jurisdiction existed, 
Wright could not be compelled to respond 
to the subpoena duces tecum. /d., at 516. 
However, the court explained that a foreign 
corporation doing business in a district is 
subject to all process, including subpoena, 
and if documents are required in response 
to a subpoena, the court has the power to 
order their production even though they 
are physically located outside the jurisdic- 
tion. Because the small New York office 
was merely acting as a “passive conduit for 
inquiries and orders,” the court found 
insufficient contacts and thus quashed the 
subpoena duces tecum. /d., at 518. 

Even if the court had subjected Wright to 
personal jurisdiction, it is unclear whether 
the court would have further required the 
local New York office to have exercised 
sufficient control over the requested docu- 
ments. However, because the court stated 
that it had the “power” to order a foreign 
corporation doing business in the district 
to produce documents located elsewhere, 
the court appears to embrace the reasoning 
of Ghandi, not the reasoning of the Fifth 
Circuit cases. 


Further, unlike Ghandi and the Fifth 
Circuit cases, Elder- Beerman distinguished 
parties and nonparties for purposes of the 
jurisdictional reach of subpoenas. In dicta, 
the court explained that “a different (and 
presumably stricter) standard might apply 
to nonparty subpoenas.” /d., at 516. The 
court, however, did not resolve that issue 
because “Wright is not sufficiently present 
in this district to subject it to personal 
jurisdiction here, much less to service of a 
subpoena.” (emphasis added) 

Thus, the court believes that something 
more than the constitutional “minimum 


- contacts” must exist before a nonparty is 


subjected to the subpoena power of the 
court. According to the court, even if 
Wright were a party to the action and were 
subject to the court’s personal jurisdiction, 
“it would not automatically follow that a 
sufficient nexus to permit it to be subject to 
subpoena as a nonparty witness in New 
York would be established.” (emphasis 
added) /d., at 518. 

The court reasoned that a corporate 
nonparty “with only minimal! contacts in 
this district” should not be compelled to 
appear as a witness “in a civil case which 
does not in any way related to this district.” 
See also, Ings v. Ferguson, 282 F.2d 149, 
152 (2nd Cir. 1960). Therefore, said the 
court, even if Wright were subject to in 
personam jurisdiction, the subpoena duces 
tecum would probably be quashed as “un- 
reasonably burdensome” pursuant to Fed. 
R. Civ. P. 45(b). 

if the court is suggesting that different 
constitutional standards should apply to 


parties and nonparties, its dicta is not 
supported by the law’ or by commonsense. 
There is no support for the proposition that 
nonparties (as opposed to parties) are 
subject to the court’s process only when 
they have the recognized minimum con- 
tacts and a “sufficient nexus” with the situs 
of the lawsuit. If, however, the court is 
suggesting that, as a practical matter, dif- 
ferent policy considerations should govern 
the reach of subpoenas vis-a-vis parties and 
nonparties, the dicta of the court may 
indeed be sound. Parties obviously have a 
greater stake in the outcome of a lawsuit 
than nonparties. Thus, where the produc- 
tion of documents by a nonparty may be 
“unreasonably burdensome,” such produc- 
tion of documents by a party may be 
certainly warranted. 

The 11th Circuit follows the holding and 
reasoning of Cates and North American. 
Ariel v. Jones, 693 F.2d 1058 (11th Cir. 
1982). Ariel involved a subpoena duces 
tecum issued pursuant to Fed. R. Civ. P. 
45 served on the Miami resident agent 
for the United States Olympic Committee, 
a federally chartered nonparty corpora- 
tion. The party requesting the documents 
contended that the district court erred in 
quashing the subpoena because the Olym- 
pic Committee’s agent for services of pro- 
cess in Miami controlled the documents 
sought by the subpoena. 

Citing Cates, the 11th Circuit explained 
that the mere presence in the South District 
of Florida of an agent for service of process 
does not require the district court to en- 
force the subpoena in that district: 
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The central question in this appeal, therefore, 
revolves on the degree of control required to 
impose an obligation to produce the documents 
pursuant to Rule 45 in the Southern District of 
Florida. 


Td., at 1060. 

Relying on North American, the court 
stated that because “a corporation may not 
be considered: fungible everywhere it does 
business,” the existence of personal jurisdic- 
tion over the Olympic Committee would, 


_ by itself, be insufficient to compel the. 


production of documents under Rule 45. 
However, if the resident agent exercised 
sufficient control over the documents, per- 
sonal jurisdiction over the Olympic Com- 
mittee would support a court order enforc- 
ing the subpoena duces tecum. Because the 
requested documents were located at the 
Olympic Committee’s headquarters in 
Colorado Springs, the court found that the 
resident agent did not control the docu- 
ments and thus affirmed the district court’s 
order. 

Like Ghandi and the Fifth Circuit cases, 
Ariel considered the reach of a subpoena 
vis-a-vis a nonparty. However, unlike 
Elder-Beerman the court in Ariel did not 
indicate that its analysis would have been 
different if the Olympic Committee were a 
party to the lawsuit. From a jurisdictional 
(or constitutional) perspective, the same 
due process standards should govern a 
subpoena’s reach of documents possessed 
by parties and nonparties. From a practical 
or policy perspective, a court should be 
more willing to quash a subpoena duces 
tecum as “unreasonably burdensome” 
when such subpoena is directed to a non- 
party as opposed to a party. See, Elder- 
Beerman and Fed. R. Civ. P. 45(b). 


Fed. R. Civ. P. 34 

Production of documents under Rule 34 
is available only against parties to the 
' lawsuit. Further, the rule clearly provides 
that the requested documents must be in 
“the possession, custody or control of the 
party upon whom the request is served.” 
Fed. R. Civ. P. 34(a). In the context of Rule 
34, therefore, the issue is whether the local 
entity has “possession, custody or control” 
of the requested documents.’ 

Because production of documents under 
Rule 34 does not involve a court’s sub- 
poena power, the question of a subpoena’s 
jurisdictional reach is absent froma considera- 
tion of Rule 34. If a request to produce is 
served upon a party who is not subject to 
the personal jurisdiction of the court, such 
party would presumably have already filed 
a motion to dismiss the complaint for lack 
of in personam jurisdiction.? 


Under Rule 34, a corporate party may be 
required to produce the documents of its 
subsidiaries or affiliates if it exercises con- 
trol over the requested docuiments. 8 
Wright & Miller, Federal Practice and 
Procedure: Civil §2210. The Fifth Circuit 
has embraced this principle in Local No. 
1419, ILA, General Longshore WKRS.U. 
v. Smith, 301 F.2d 791 (Sth Cir. 1962). 
Pursuant to Fed. R. Civ. P. 34, the mem- 
bers of Local No. 1419 sought the produc- 
tion of certain books and documents in the 
alleged possession, custody or control of 
their union. The union objected to the 
request on the grounds that the requested 
documents pertained to three of its inde- 
pendently governed nonparty subsidiaries. 

Because it was undisputed that the union 
officers controlled the subsidiaries, and 
because “the affairs of the subsidiaries and 
the union were so inextricably related,” the 
court affirmed the district court’s order 
compelling the production of documents. 
Id., at 796. The court, however, did not 
specifically address the argument that the 
request to produce under Rule 34 was 
objectionable because it sought documents 
belonging to nonparties (the three sub- 
sidiary corporations). It is unclear whether 
the court effectively pierced the corporate 
veil because the union and its subsidiaries 
were “inextricably related” or whether the 
court compelled the production of docu- 
ments because a party (the union) suffi- 
ciently “controlled” the requested docu- 


ments. The distinction is important because 
a greater degree of control may be required 
to pierce the corporate veil than may be 
required to compel the parent to produce 
documents of its subsidiary. 

Standard Gas Co. of N.Y. v. Pittsburgh 
Electric Insulation, 29 F.R.D. 185 
(D.C.W.D. Penn. 1961), appeared to pierce 
the corporate veil but only in the limited 
context of a request to produce under Rule 
34. Pursuant to Rule 34, the plaintiff 
requested the defendant, a corporate party, 
to produce documents pertaining to its 
wholly owned subsidiary. Admitting that it 
controlled the documents, the defendant 
argued that the request was nevertheless 
improper because its subsidiary was not a 
party to the lawsuit. 

Acknowledging that Rule 34 only ap- 
plied to parties, the court sustained the 
plaintiff's request because: 
for purposes of applying Rule 34, we think 
Polyglass (the subsidiary) and the corporate 
defendant are “substantially one.” Societe Inter- 


nationale, etc. v. Rogers, 357 U.S. 197, 204, 78 
S.Ct. 1087, 2 L.Ed. 1255. (emphasis added) 


Id., at 188. 


The court was primarily persuaded by 
the fact that the corporate defendant 
owned 100 percent of the subsidiary, both 
corporations occupied the same premises, 
and the office manager of the corporate 
defendant was “in charge and control” of 
the subsidiary’s documents. 

The court clearly pierced the veil be- 
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tween the corporate party and its sub- 
sidiary. However, such fusion was appar- 
ently limited to a request to produce under 
Rule 34.'° Unlike Standard Gas, the court 
in Hubbard v. Rubbermaid, Inc., 78 
F.R.D. 631 (D.C.D. Md. 1978), did not 
find it necessary to pierce the veil between 
the corporate party and its subsidiary in 
order to compel the corporate party to 
produce the documents of its subsidiary. In 
Hubbard, the trial court ordered the de- 
fendant to produce certain documents 
sought by the plaintiff's interrogatories. On 
appeal, the defendant argued that docu- 
ments pertaining to its two subsidiary 
corporations need not be produced because 
such corporate subsidiaries were not par- 
ties to the action. A contrary ruling, said 
the defendant, would essentially disregard 
the separate corporate identities. 

Rejecting the defendant’s reasoning, the 
court explained that it was irrelevant that 
separate corporate entities were involved: 
No attempt is being made to “pierce the corpo- 
rate veil.” Furthermore, the nonparty status of 
the wholly owned subsidiaries does not shield 
their documents from production. 
Id., at 637. 

Citing 4A Moore’s Federal Practice, 
934.17 at pp. 34-98, the court emphasized 
that the “crucial factor” is whether the 
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documents are in the custody or control of 
a party to the action. Because the defendant 
sufficiently controlled the documents, the 
court affirmed the trial court’s order. 

Any discrepancy in the case law centers 
around the degree of control required to 
compel a parent corporation to produce 
documents pertaining to its subsidiaries. 
The fact that the subsidiary may be a 
nonparty is probably an insufficient reason 
to reject a request to produce under Rule 
34. See also, Advance Labor Services Inc. 
v. Hartford Accident and Indemnity Co., 
60 F:R.D. 632, 633-34 (D.C.N.D. Il. 
1973), George Hantscho Co. v. Miehle- 
Goss Dexter, Inc., 33 F.R.D. 332, 334-335 
(D.C.S.D. N.Y. 1963). 


Conclusion 

Nova Scotia was decided in the limited 
context of a grand jury subpoena duces 
tecum which sought records for the pur- 
pose of a criminal investigation. However, 
the Federal Rules of Civil Procedure may 
expand the scope of Nova Scotia if the 
bank is subject to the court’s in personam 
jurisdiction. 

In addition to the requirement of per- 
sonal jurisdiction, the 11th Circuit would 
require that the local entity which is served 
with the subpoena have control over the 
requested documents. Other courts not 
subject to the precedential weight of Cates 
and Ariel may simply require that the 
bank, as a “fully integrated whole,” have the 
requisite control over the requested docu- 
ments. Ghandi, at 74 F.R.D. at 119, n.6. As 
long as the bank is subject to personal 
jurisdiction, courts that are not bound by 
Cates and Ariel would not necessarily 
require that the local entity (whether a 
separate corporation or an agency of the 
bank) exercise control over the requested 
documents. 

Although the Federal Rules of Civil 
Procedure may empower the courts to 
compel banks to produce records main- 
tained overseas, it does not follow that 
courts should always be willing to exercise 
such power. Courts should always be mind- 
ful that Nova Scotia was preeminently 
concerned with the “vital role of a grand 
jury’s investigative function to our system 
of jurisprudence and the crucial impor- 
tance of the collection of revenue. . . .” 691 
F.2d 1384, 1391. Certainly the production 
of documents for the purpose of civil 
discovery is not as vital an interest as “an 
unimpeded and efficacious grand jury pro- 
cess.” Depending on the severity of the 
penalties for violating a foreign country’s 
bank secrecy laws, comity among nations!! 


may well justify a court’s refusal to exercise 
its power to compel a bank to produce 
records maintained overseas. BJ 


' See In Re Grand Jury Proceedings: 
United States v. Bank of Nova Scotia, 740 F. 2d 
817 (llth Cir. 1984) where the IIth Circuit 
affirmed the district court’s order imposing a 
$25,000 per day fine on the bank for as long as 
the bank did not comply with the grand jury 
subpoena duces tecum. 

2 A subpoena duces tecum was essential to 
compel production because the Navy was a 
nonparty to the action. 

3 The court also held, however, that the 
Navy was obligated to designate persons 
through which its deposition could be taken. 

4 Id. 

5 Because the FBI did not dispute its control 
over the documents, the court distinguished 
Marcoux v. Mid-States Livestock, 66 F.R.D. 
573 (D.C.W.D. Mo. 1975) wherein a regional 
bank administrator was not compelled to pro- 
duce documents which were controlled, under 
banking regulations, by the Comptroller of the 
Currency, not by the bank itself. 

6 Ghandi and the Fifth Circuit cases all 
dealt with nonparty corporations. However, 
there is no indication in any of the cases that the 
analysis would have been different if corporate 
parties would have been involved. 

7 Note that Nova Scotia refused to apply 
different due process standards to “stakeholder 
vs. participant” (party vs. nonparty) in the 
context of a grand jury subpoena duces tecum. 

8 Possibly, however, the court could inter- 
pret Rule 34(a) as requiring the whole corporate 
structure, not the individual local offices, to have 
the requisite “possession, custody or control.” 
See Ghandi v. Police Dept. of City of Detroit, 74 
F.R.D. 115 (D.C.E.D. Mich. 1977). 

9 Under such circumstances, the party who 
is served with the request may be entitled to limit 
the scope of his answers to the issue of juris- 
diction. A consideration of this question, how- 
ever, is beyond the scope of this article. 

10 See also Pennwalt Corp. v. Plough Inc., 85 
F.R.D. 257 (D.C. D. Del. 1979) wherein the 
court pierced the corporate veil between two 
brother-sister corporations (not parent-subsi- 
diaries) in the context of Rule 34. 

11 See RESTATEMENT (SECOND) OF FOREIGN 
RELATIONS LAW OF THE UNITED STATES (1965) 
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(e) the extent to which enforcement by action 
of either state can reasonably be expected to 
achieve compliance with the rule prescribed by 
that state.” 


. 
= 
4 
| 


Labor Law 


by Bruce A. Leinback 


The recent unfair labor practice case of 
Marsh, Lowery, et al., v. City of Milton, 11 
FPER 416059 (1985), decided by the 
Florida Public Employees Relations Com- 
mission (PERC) on January 25, 1985, high- 
lights the accountability of public em- 
ployers in Florida, under Florida’s Public 
Employees Relations Act,! for statements 
made by certain categories of employees. 
In that case, the city’s fire chief, inter alia, 
made threats against certain fire depart- 
ment employees after a grievance letter was 
mailed to his home. There was no evidence 
that the city even tacitly approved of the 
chief’s actions. At the hearing, the city 
argued that the chief was not acting as its 
agent when he took the actions complained 
of in the unfair labor practice charges. 
PERC decided otherwise: “The fire chief 
is by definition an agent of the employer 


and the employer is strictly accountable for . 


the actions taken by the fire chief which 
were committed in the course and scope of 
his duties.”? /d. at 175. PERC concluded 
that the chief acted under his “broad autho- 
rity” to “oversee the fire department.” 
Because his authority “was not removed or 
effectively limited during the time in ques- 
tion,” the city was liable for his unlawful 
actions. 

The City of Milton case is only one of the 
more recent in a long line of cases decided 
by PERC in which public employers have 
been found guilty of unfair labor practices 
based, at least in part, on statements made 
by managerial or supervisory employees. A 
general understanding of the circumstances 
under which public employers can be held 
liable for employee statements may be 
helpful in avoiding unfair labor practice 
litigation under the Act.3 


The Agency Question 

F.S. §447.501(1)(a) prohibits “public 
employers, or their agents or representa- 
tives” from “interfering with, restraining, 
or coercing public employees in the exer- 


Public Employer Liability in Florida 
for Employee Statements: An Overview 


cise of any rights guaranteed them” under 
the Act. Among those rights are the right to 
“form, join, and participate in” employee 
organizations; to be represented by, and 
negotiate collectively through, employee 
organizations; and to engage in protected 
“concerted activities.” Fla. Stat. 
§§447.301(1)-(3). 

As noted in the discussion of City of 
Milton, PERC takes the position that a 
public employer is strictly accountable for 
the actions of a designated managerial 
employee, if the actions in question are 
“within the scope of the agent’s general 
authority.” Slip op. at 6.4 PERC has stated: 
A managerial employee, by definition, is an 
agent of the public employer. It is the managerial 
employee’s close alignment and identification 
with management which compels the managerial 
designation. At the work site, the managerial 
employee is unmistakably clothed with autho- 
rity to act on behalf of the employer and the 
actions of the managerial employee are per- 
ceived by employees as the actions of the 
employer. : 
Florida PBA v. State of Florida, 6 FPER 
411023 at 39 (1980). 

By F.S. §447.203(4)(b), police chiefs, fire 
chiefs and directors of public safety are 
managerial employees. Other employees 
who meet the statutorily enumerated cri- 
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teria in §447.203(4)(a) may also be desig- 
nated as managerial employees. Obvious 
examples of persons who will meet the 
criteria for designation as managerial 
employees are school superintendents> and 
hospital administrators.® 

In addition to being held strictly account- 
able for the statements of managerial 
employees, public employers may also be 
held liable for the statements of other 
employees and even nonemployees.’ In an 
unfair labor practice case involving 
allegedly unlawful statements made by a 
nonmanagerial employee, PERC will apply 
ordinary agency principles in reaching a 
determination as to whether the public 
employer is liable for the statements. See 
e.g., Federation of Public Employees v. 
Collier County Board of County Commis- 
sioners, 9 FPER 414334 (1983). As PERC 
noted in that case, “the acts of an agent 
will bind his principal when his actions are 
within the scope of his actual authority or 
of such a nature as third persons would be 
entitled to rely upon as being within his 
apparent authority.” /d., at 692. In the 
absence of evidence of actual authority, the 
focus of PERC’s inquiry will be on “whether 
it is reasonable for employees to perceive 
his acts or statements as on behalf of or 
with the authority of the employer.” 

In Collier County, PERC was con- 
fronted with allegedly unlawful statements 
made by a supervisor during a union 
election campaign within a unit of county 
employees. After the unfair labor practice 
hearing, the employer objected to the hear- 
ing officer’s recommendation that the 
county be held liable for the acts and 
statements of the assistant road superin- 
tendent. The employer argued that inas- 
much as PERC had concluded in an earlier 
proceeding that the position in question 
was not managerial, it would be “out- 
rageous” to conclude that the individual 
occupying the position was an agent of the 
county at the time he took the actions 
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which formed the basis for the unfair labor 
practice charge. 

In rejecting the employer’s arguments, 
PERC examined the circumstances sur- 
rounding the election and concluded that, 
although it was a close issue, the assistant 
road superintendent was acting as an agent 
of the county when he made the statements 
in question. PERC based its determination 
on a number of factors including his super- 
visory status (his position was that of a 
second-level supervisor above the rank and 
file employees and he had been excluded 
from the rank and file bargaining unit on 
the basis of a conflict of interest), and his 
apparent role in the county’s anti-union 
effort (he not only attended meetings of 
mid- and upper-level management em- 
ployees during which they were advised of 
what they could and could not do during 
the anti-union campaign, but he also met 
and talked with employees under his super- 
vision in an effort to convince them to vote 
against the union). Under these circum- 
stances, PERC concluded that “it was 
reasonable for employees to believe that 
[the supervisor’s] statements, in the context 
of the election, represented the views of the 
employer.” /d. at 693. 

‘As was the case in Collier County, the 
position occupied by a nonmanagerial 
employee whose statements are at issue will 
be significant in determining the em- 
ployer’s liability for the statements. For 
example, there appears to be a presump- 
tion of nonagency when the statements in 
question have been made by one nonsuper- 
visory bargaining unit employee to 
another.’ Interestingly enough, however, 


the converse is not true. PERC has expli- 
citly rejected a presumption of agency 
based solely on the supervisory status of 
the employee in question. Pierola v. Hills- 
borough County School Board, 8 FPER 
413083 (1982). In that case, a lunchroom 
supervisor had made unlawful statements 
during a union organizing campaign. In 
recommending that PERC find the school 
board liable for her remarks, the hearing 
examiner concluded that she was an agent 
of the board “due to her supervisory role.” 
Id., at 149. In rejecting this conclusion, 
PERC held that “mere supervisory status is 
insufficient to make an employee an 
agent of the employer.” /d., at 143. (PERC 
went on to find the employer liable for the 
supervisor’s statements anyway, on the 
basis of the fact that she was serving as a 
“conduit” for anti-union propaganda.) /d., 
at 143.9 


Unlawful Statements 

The question of agency is, of course, only 
one factor in the determination of a public 
employer’s liability, in an unfair labor 
practice proceeding, for a statement made 
by an employee. The other factor is, natu- 
rally, the statement itself. 


When analyzing allegedly unlawful state- 
ments attributable to a public employer, 
PERC is constrained by the provisions of 
§447.501(3), the so-called “free speech pro- 
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any other violation of this part, if such expres- 
sion contains no promise of benefits or threat of 
reprisal or force.'” 

Under this provision, an expression of 
anti-union opinion by an agent of a public 
employer which contains neither promises 
or threats theoretically cannot, without 
more, constitute a violation of the Act.!! 

Notwithstanding the language of 
§447.501(3), which would appear on its 
face to limit the scope of the inquiry to the 
statement itself, PERC will examine the 
circumstances surrounding the statement 
to determine whether there has been a 
violation of §447.501(1)(a).'2 The focus of 
the inquiry will be on the foreseeable effect 
of the speech. Motive is not a factor. Even 
where there is affirmative evidence of a lack 
of unlawful intent, PERC will focus on 
whether the speech reasonably tended to 
interfere with employee rights under the 
Act.!3 

For example, in JAFF, Local 2271 v. 
City of New Smyrna Beach, 10 FPER 
415215 (1984), during a heated exchange 
with union officials over the union’s ue- 
mand for the discipline or demotion of a 
battalion chief, the fire chief threatened to 
lay off 22 employees if the union “did not 
stop causing trouble.” Although the fire 
chief apparently argued that he did not 
intend to interfere with what he perceived 
to be any legitimate employee activity 
when he made the threat, PERC concluded 
that it was unnecessary to decide whether 
the activity of the union in demanding that 
action be taken against the battalion chief 
was protected under the Act: 

This threat is not limited to the incident con- 
cerning [the battalion chief], but prohibits, in 
addition to activities which the chief might 
rightfully curtail, activities, such as the filing of 
grievances and the making of demands for 
bargaining, which, although perhaps undesir- 
able to the chief, are nonetheless protected by 
Chapter 447, Part II, Florida Statutes (1983).... 

It is no defense that the chief may have 
subjectively intended the threat to have a more 
narrow scope, if the foreseeable effect of the 
threat, as made, was also to instill in employees 
the reasonable belief that participation in any 
protected activity might result in adverse em- 
ployment consequences. We conclude that the 
chief’s threat could reasonably have been so 
interpreted by employees and that it therefore 
constitutes a violation of Section 447.501(1)(a), 
Florida Statutes (1983). (Citations omitted) 

10 FPER 415215 at 436. 

In inquiring into the effect of employer 
speech, PERC may find liability even when 
the interference with employee rights is a 
result of an employee’s misinterpretation 
of the statements in question. In Collier 
County, for example, PERC held the pub- 
lic employer liable for the statements of a 


} 
if 


supervisor which led employees apparently 
erroneously to believe they were being told 
they would lose benefits if they voted for 
representation by the union. In that case, 
the English-speaking supervisor made state- 
ments in Spanish to Spanish-speaking 
employees during the employer’s anti-union 
campaign. Although the supervisor had 
been instructed not to threaten employees 
with any loss of benefits if they voted for 
the union, and there was an apparent lack 
of evidence of any unlawful intent on the 
supervisor’s part, his remarks were mis- 
interpreted by the employees. On that 
basis, PERC found the county guilty of a 
violation of §447.501(1)(a): 

The fact that [the supervisor] may not have 
intended to threaten employees with a loss of 
benefits does not negate the unfair labor prac- 
tice. A supervisory employee who campaigns on 
behalf of the employer and who uses a foreign 
language in which he is aware employees may 
misinterpret what he says must be held account- 
able for the perceptions of the employees he 
attempts to persuade to vote against the union. 
9 FPER 414334 at 698. 

It must be emphasized that, although the 
focus of PERC’s inquiry is on the effect of 
the speech rather than on the intent of the 
speaker, proof that the statement actually 
deterred employees in the exercise of their 
rights under Ch. 447, Part II, is not neces- 
sary to a finding of liability in an unfair 
labor practice case. In National Union of 
Hospital and Health Care Employees v. 
Board of Trustees of Santa Rosa Hospital, 
8 FPER 413420 (1982), for example, a 
hospital employee was told by the hospi- 
tal’s director of security to stop distributing 
union literature in the hospital parking lot. 
The employee’s right to engage in the 
activity was not disputed. The hospital 
argued, however, that it should not be 
found guilty of an unfair labor practice 
because it had not disciplined the employee 
after she refused to stop distributing the 
literature. PERC rejected this argument, 
concluding that the harm occurred when 
the statement was made and that the lack of 
follow-up discipline did not erase the viola- 
tion of §447.501(1)(a).'4 

Because PERC’s inquiry into allegedly 
unlawful speech is fairly broad in scope, the 
absence of a readily identifiable threat will 
not necessarily enable an employer to es- 
cape liability. With regard to artful phras- 
ing of anti-union statements, PERC has 
stated: 

Nor may a public employer avoid liability for 
statements allegedly interfering with an em- 
ployee’s organizational or membership rights 
merely by phrasing such statements as “advice” 
or a “suggestion.” In light of the economic 
dependence of the employee on the employer, 


statements consciously couched as suggestions 
or advice can reasonably be viewed in some 
circumstances as tending to interfere with the 
free exercise of employee rights. 


AFSCME Local 3032 v. City of Hialeah, 
10 FPER 415234 at 487 (1984).'5 

Even statements which can be identified 
as opinions may, under PERC’s approach 
to employer speech, result in a finding that 
an unfair labor practice has been com- 
mitted. In Laborers International Union of 
North America v. Board of County Com- 
missioners of Brevard County, 9 FPER 
414025 (1982), for example, a supervisor 
stated to a group of employees that a union 
officer had not received a promotion to a 
leader position because the official making 
the promotional decision “thought” the 
union officer would be unable “to divide 
his loyalties” between the employees and 
the county. Although PERC did not find 
the failure to promote the union officer to 
have been violative of the Act, and there 
was apparently some indication that the 
statement represented the personal opinion 
of the supervisor, PERC concluded that 
the statement regarding the promotional 


decision was unlawful. In reaching this 
conclusion, PERC stated: 

We agree with the hearing officer that this 
statement may reasonably be said to convey to 
employees the impression that commitment to 
the union or its lawful activities would preclude 
their opportunities for advancement, which nec- 
essarily has a chilling effect on the bargaining 
rights guaranteed by Part II, Chapter 447, 
Florida Statutes (1981). 


9 FPER 414026 at 27. 


Conclusion 

The preceding discussion was not in- 
tended to suggest to public employers in 
Florida that they should prohibit their 
managers or supervisors from expressing 
opinions or advancing arguments regard- 
ing unionization by public employees or 
the exercise of any other rights guaranteed 
to employees under Ch. 447, Part II. In the 
public sector in Florida, representatives of 
public employers are free to speak out on 
these issues so long as the speech does not 
contravene the constraints imposed by the 
Act. Through a better understanding of the 
limits placed on employer speech in the 
public sector in Florida, employers may be 
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able to avoid the pitfalls associated with 
certain types of statements and more effec- 
tively advance their positions on unioniza- 
tion and other employee activity. B 


'Fia. Stat. Ch. 447, Part Il (hereinafter the 
Act). 

2Fire chiefs are “managerial employees” 
under FLA. STAT. §447.203(4)(b). 

3In addition to unfair labor practice litigation 
under the Act, employer speech will frequently 
come under close scrutiny in situations where a 
union has lost a collective bargaining election. 
See e.g., Laborers’ International Union of North 
America, Local 1101, v. School Board of 
Alachua County. 10 FPER 415216 (1984). Fla. 
Admin. Code Rule 38D-18.05(1) provides for 
the filing of objections to conduct affecting the 
results of an election within 15 days of the 
conclusion of balloting. Although this provision 
may be utilized by both unions and employers, it 
is not uncommon for a union which has lost an 
election to file objections alleging that various 
actions attributable to a public employer, includ- 
ing statements by its representatives, have inter- 
fered with the employees’ freedom of choice. 
School Board of Alachua County, supra. lf 

duct attributable to the employer is found to 
have interfered with the so-called “laboratory 
conditions” required for a representation elec- 
tion, PERC will order the election results set 
aside and conduct another election. See, e.g., 
Hillsborough County PBA v. City of Temple 
Terrace, 7 FPER 412030 (1980). See also, 
General Shoe Corp., 77 NLRB 124, 21 LRRM 
1337 (1948). 

4 See Sarasota County Teachers Association 


More people have survived cancer than 
now live in the City of Los Angeles. 


v. Sarasota County School Board, 6 FPER 
411048 (1980). 

5 See In re Managerial/ Confidential Petition 
of School Board of Hernando County, 8 FPER 
413272 (1982). 

6 See In re Southeast Volusia Hospital Dis- 
trict d/b/a/ Fish Memorial Hospital, 8 FPER 
413075 (1982). 

7See Florida State Lodge, FOP, v. City of 
Clearwater, 8 FPER 413418 (1982) (non- 
employee polygraph operator found to be an 
agent of city). 

8 See, e.g., DeMarois v. Military Park Fire 
Control Tax District No. 4., 7 FPER 412065 
(1981), affd, 411 So.2d 944 (Fla. 4th D.C.A. 
1982). 

9It should be noted that once PERC deter- 
mines that an employee is an agent of a public 
employer, an unlawful statement of that em- 
ployee will be attributed to the employer, regard- 
less of whether the statement in question was 
authorized. In Hillsborough County, for ex- 
ample, there was evidence that the supervisor 
had gone beyond the school board’s instructions 
when she made the remarks which formed the 
basis for the unfair labor practice charge. PERC 
nonetheless held that “the fact that [the super- 
visor] may have gone beyond the employer's 
precise instructions or may have imperfectly 
executed those instructions does not relieve the 
employer of liability.” See Lake County Educa- 
tion Association, Local 3783, v. District School 
Board of Lake County, 6 FPER 411019 (1979). 

© Compare §8(c) of the National Labor Rela- 
tions Act (NLRA) which provides: “The expres- 
sing of any views, argument, or opinion, or the 
dissemination thereof, whether in written, 
printed, graphic, or visual form, shall not con- 
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stitute or be evidence of an unfair labor practice 
under any of the provisions of this Act, if such 
expression contains no threat of reprisal or force 
or promise of benefit.” 29 U.S.C. §158(c). 

'! See Public Employee Association v. City of 
Port Orange, 7 FPER 412361 (1981). In this 
case, the union alleged that the city manager had 
violated §447.501(1)(a) by sending letters to city 
employees in which he, inter alia, opined that a 
vote for union representation would not be in 
their best interest and that the union was making 
promises it couldn’t fulfill. In dismissing the 
charge, PERC concluded that the statements in 
the letters were expressions of the city manager’s 
opinions and fell within the ambit of 
§447.501(3). 

!2 See Fort Lauderdale City Employees Bene- 
volent Association and City of Fort Lauderdale, 
4 FPER 94167 (1978). 

'3National Labor Relations Board (NLRB) 
has long taken a similar approach in cases 
involving alleged violations of the private sector 
counterpart of §447.501(1)(a)—§8(a)(1) of the 
NLRA. 29 U.S.C. §158(a)(1). See e.g., American 
Freightways Co., 124 NLRB 146, 44 LRRM 

1302 (1959): “{I]nterference, restraint, and coer- 
cion under Section 8(a)(1) of the Act does not 
turn on the employer’s motive or on whether the 
coercion succeeded or failed. The test is whether 
the employer engaged in conduct which, it may 
reasonably be said, tends to interfere with the 
free exercise of employee rights under the Act.” 
Id. at 147. 

14 See also AFSCME Local 3032 v. City of 
Hialeah, 10 FPER 415234 (1984). 

15 See NLRB v. Gissel Packing Co., 395 U.S. 
575 (1969). 
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Tax Law Notes 


Below-Market Interest Loans to Employees, 


Section 7872 of the Internal Revenue 
Code was added by the Tax Reform Act of 
1984.! One of the reasons for the enactment 
of §7872 was to provide statutorily for the 
income tax consequences of loans that bear 
below-market interest rates. This new pro- 
vision adopts the position, which the 
Internal Revenue Service has asserted for 
several years, that interest free or below- 
market interest loans give rise to income 
tax consequences. 

This article discusses the application of 
§7872 to loans to individuals? who are 
shareholders, employees, and independent 
contractors. The article does not discuss 
gift loans, which are covered by §7872, but 
which are probably inapplicable to an 
employment setting.? 

_ Treatment Under Prior Law 

The income tax consequences of interest 
free and below-market interest loans have 
been frequently litigated over the years. In 
Dean v. Commissioner, 35 T.C. 1083 
(1961),4 the Tax Court held that an interest 
free loan made by a corporation to a 
shareholder did not result in income to the 
shareholder in the amount of interest that 
the corporation should have charged for 
the loan. The court reasoned that if interest 
had been charged, the shareholder would 
have been entitled to an equivalent interest 
deduction, which would have created a 
wash for tax purposes. 

The conclusion in Dean was consistently 
applied in subsequent court decisions. For 
example, in Hardee v. United States,5 a 
corporation made an interest free loan to 
its controlling shareholder. The share- 
holder used the loan proceeds to purchase 
tax-exempt bonds. It is important to men- 
tion that if the note in Hardee had been an 
interest bearing obligation, the shareholder 
would not have been able to obtain an 
interest deduction for the amount of any 

interest payment because the loan proceeds 
were used to purchase a tax-exempt obliga- 
tion, and thus, the interest deduction would 


by Ronald J. Russo and Michael D. Miller 


have been disallowed under §265(2). Never- 
theless, the court in Hardee concluded that 
the interest free use of money did not result 
in gross income to the shareholder, even 


_though the shareholder could not obtain an 


offsetting deduction. Furthermore, the 
court stated that if this well established 
interpretation of the tax consequences relat- 
ing to interest free loans was to be changed, 
such a reversal should be instituted by 
Congress and not the courts. 

This issue was again addressed by the 
Supreme Court in Dickman v. Commis- 
sioner. In Dickman, the Court accepted 
the argument of the Internal Revenue 
Service that an intra-family interest free 
loan results in a gift equal to the amount of 
the foregone interest. The decision, how- 
ever, failed to set forth the income tax 
consequences that result from an interest 
free loan. 

In an effort to resolve the existing con- 
fusion, Congress accepted the challenge of 
the court in Hardee, and enacted §7872. 


Treatment Under §7872 

© Below Market Loans: In order for 
§7872 to apply to a transaction, the trans- 
action must be a “below market loan.” 

1. Loan. The Conference Committee 
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Shareholders, and Independent Contractors 


Report accompanying the enactment of 
§7872 indicates that the term “loan” for 
§7872 purposes is to be interpreted broadly 
to cover any transfer of money that pro- 
vides a transferor with a right of repay- 
ment.® The Conference Report indicates 
that advances or deposits of all kinds may 
be treated as loans.? Thus, the common 
practice of advancing funds to an officer 
and thereafter reconciling his drawing 
account at the end of the year by giving the 
officer a bonus in an amount equal to the 
advance would probably constitute a loan 
for §7872 purposes because the advance 
would have the effect of delaying payment 
of withholding, FICA, and FUTA taxes."9 
The Conference Report also indicates that 
collection and retention of money for a 
period without interest, in lieu of a fee for 
services, may be treated as a loan.!! ' 

Although the Conference Report indi- 
cates that the term “loan” is to be inter- 
preted broadly, it probably does not encom- 
pass split-dollar insurance arrangements, 
unless the Internal Revenue Service re- 
vokes a prior ruling, which indicates that a 
split-dollar arrangement confers a present 
economic benefit to the employee and, 
thus, is not a loan.'!? 

Section 7872 applies to any below- 
market loan made, negotiated, extended, 
or revised after June 6, 1984.'3 Demand 
loans made before June 7, 1984, but not 
repaid before September 16, 1984, are 
deemed “made” on June 7, 1984.'4 

2. Below- Market. The determination of 
whether a loan is “below-market” depends 
on whether the loan is a “demand loan” ora 
“term loan.” 

a. Demand Loans. A demand loan is a 
loan payable in full at any time on the 
demand of the lender.'S A demand loan is 
treated as a below-market loan if the 
interest is payable on the loan at a rate less 
than the “applicable federal rate,”'® which 
in the case of a demand loan is the short 
term rate, compounded semiannually, for 


~ : 
Tex 
4 


the period for which the amount of fore- 
gone interest is being determined.'’ 

-_b. Term Loans. A term loan is any loan 
that is not a demand loan.'® A term loan is 
treated as a below-market loan if the 
amount loaned exceeds the present value of 
all principal and interest payments due 
under the loan.'? In determining “present 
value,” a discount rate equal to the “appii- 
cable federal rate” as of the date of the loan 
is used.”° The applicable federal rate for a 


term loan depends on the repayment period 
for the loan. If the repayment period is 
three years or less, the short-term federal 
rate is used.?! If the repayment period is 
more than three years but not more than 
nine years, the mid-term rate is used.?? If 
the repayment period is over nine years, the 
long-term rate is used.?3 Options to renew 
or extend a loan are taken into account in 
determining the repayment period for the 
loan.*4 
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c. Applicable Federal Rate. As indicated 
above, the “applicable federal rate” is used 
to determine the amount of foregone inter- 
est for a demand loan,”5 and is used to 
determine the discount rate for determin- 
ing the present value of all payments due 
under the loan for a term loan.26 The 
applicable federal rate is set under §1274(d) 
each October and April, effective the fol- 
lowing January | and July 1, based on the 
average market yield on outstanding U.S. 
marketable obligations during the preced- 
ing April | through September 30 and 
October | through March 31 time periods, 
and this rate will be used unless a lower rate 
(determined monthly) under the temporary 
regulations is required to be used.2”? The 
applicable federal rate is compounded semi- 
annually.22 For both demand and term 
loans, until January 1, 1985, the applicable 
federal rate was 10 percent, compounded 
semiannually.” Beginning January 1, 1985, 
the applicable short-term federal rate is 
12.01 percent, compounded semiannually, 
the mid-term rate is 12.95 percent, com- 
pounded semiannually, and the long-term 
rate is 13.01 percent, compounded semi- 
annually.*° These rates will change again 
each January | and July 1.3! 

Tax Consequences 

1. Demand Loans. In a below-market 
demand loan situation where an employer 
makes a loan to an employee, §7872(a) 
provides that on December 31 of each year, 
the “foregone interest” shall be treated as 
being transferred from the employer to the 
employee as compensation and then ;e- 
transferred from the employee to the em- 
ployer as a payment of interest.32 

The employer is required to include in 
income the amount of foregone interest for 
each year of the loan and is entitled to a 
deduction for compensation paid in an 
amount equivalent to the foregone interest. 
This would normally result in a wash to the 
employer, assuming reasonable compensa- 
tion limits are met, so that the employer 
gets the full compensation deduction. 

The employee is treated as having paid 
the employer foregone interest for any day 
that the loan is outstanding and as having 
received additional income from the em- 
ployer as compensation in the same 
amount as the foregone interest. Accord- 
ingly, the employee would have additional 
compensation from the below-market loan 
each year and would be entitled to an 
interest deduction in the same amount. 

The above deduction and income inclu- 
sion amounts are, of course, in addition to 
the actual interest paid by the employee 
and received by the employer. 


: 
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The term “foregone interest” means with 
respect to any period during which the loan 
is outstanding, the excess of: (a) the 
amount of interest that would have been 
payabie under the loan for the period if 
interest had accrued at the applicable 
federal rate and was payable annually on 
December 31; minus, (b) any interest pay- 
able that is allocable to such period.33 

The following example illustrates the 
application of the demand loan rules: 
Assume that Employee A (who is not a share- 
holder of Corporation X) borrows $100,000 
from Corporation X (a calendar year taxpayer) 
on January 1, 1985, on a demand loan basis 
under a promissory note that bears 4 percent 
simple interest, and assume that the loan re- 
mains unpaid on December 31, 1985. Assume 
further that the applicable federal rate for a 
demand loan is 12 percent, compounded semi- 


annually. The income tax consequences are as 
follows: 


Loan Amount: 

Accrued Interest 

(January 1, 1985 to June 30, 1985) 
18 


1 
365 * 12% x $100,000 = $5,950 $5,950 


plus 
(July 1, 1985 to December 31, 1985) 


$100,000 


184 
365 * 12% x $105,950 = $6,409 $ 6,409 


Total Accrued Interest $ 12,359 
minus 

Interest Payable (4% simple 
interest) 


Foregone Interest under 
Section 7872(a)(1) 


$ 4,000 
$ 8,359 


Employee A would be treated as receiving 
$8,359 in compensation on December 31, 1985, 
and would be required to include this amount in 
his gross income for his 1985 taxable year. 
Employee A would also be treated as having 
paid Corporation X $8,359 in interest on 
December 31, 1985, and Employee A would be 
entitled to an itemized deduction of this amount 
for his 1985 taxable year. Corporation X would 
be treated as having received $8,359 in interest 
on December 31, 1985, which would be included 
in its gross income for its 1985 taxable year. 
Corporation X would also be treated as paying 
Employee A compensation of $8,359 on Decem- 
ber 31, 1985, and would be entitled to a compen- 
sation deduction for its 1985 taxable year. 


It is important to mention that 
§7872(f)(5S) also provides that a term loan is 
to be treated as a demand loan for purposes 
of determining the tax consequences of the 
loan (but not for purposes of determining 
the applicable federal rate) if the benefit 
derived by the borrower from the bargain 
element of the loan is nontransferable and 
conditioned on the future performance of 
substantial services by an individual.34 So, 
the tax consequences of this type of term 
loan would be determined under the 
demand loan rules set forth above, except 


that the applicable federal rate used to 
compute the amount of foregone interest 
would be determined under the term loan 
rules instead of the demand loan rules. 

2. Term Loans. The tax consequences of 
a below-market term loan are substantially 
different from those of a below-market 
demand loan. 

Ina term loan setting where an employer 
makes a loan to an employee, the employee 
is treated as receiving compensation from 
the employer in an amount equal to the 
excess (which will be treated as original 
issue discount)35 of the amount of the loan 
over the present value of all principal and 
interest payments due under the loan.*¢ It 
should be noted, however, that this deemed 
compensation would be treated as received 
by the employee on the date the loan was 
made rather than spread out over the loan 
term.3”7 The employee, however, is required 
to spread the interest payment that he is 
deemed to have made to the employer over 
the term of the loan and is only allowed to 
take a ratable interest deduction each year 
for the amount of deemed iaterest that he is 
treated as paying for that year.** It is 
apparent that this could be a significant tax 
trap for the unwary borrower because the 


amount of compensation income the em- 
ployee would be required to recognize 
would not be covered by a sufficient inter- 
est deduction, which, in most cases,3? 
would be an undesirable result. Thus, un- 
like the treatment of demand loans, the net 
effect to the employee is not a tax wash. 
This is because the employee must recog- 
nize the total amount of income in the year 
the loan is made, but he can only deduct the 
interest ratably over the life of the loan. 
Accordingly, while the total amount of the 
deduction will eventually be equal to the 
amount included in income, the transac- 
tion would not be a tax wash for the 
employee because of the difference in 
timing. 

On the other hand, the employer is 
treated as having paid compensation in an 
amount equa! to the excess of the amount 


of the loan over the present value of all 


principal and interest payments under the 
loan, which is the same amount of com- 
pensation that the employee was required 
to include in his income for the year. The 
amount of this compensation is deemed 
paid on the date the loan is made (or, if 
later, on the first day on which §7872(b)(1) 
applies to the loan).4' Accordingly, the 
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employer is entitled to an accelerated de- 
duction (for compensation paid) for the 
deemed interest in the year that the com- 
pensation is deemed paid.‘? The employer 
is also entitled to spread the interest pay- 
ments that it is deemed to have received 
from the employee over the term of the 
loan, and so, it would only include in gross 
income its ratable share of interest income 
for that year.* 

The above deduction and income inclu- 
sion amounts are, of course, in addition to 
the actual interest paid by the employee 
and received by the employer. 

The following example illustrates the 

application of the term loan rules: 
Assume that Employee A (who is not a share- 
holder of Corporation X) borrows $200,000 
from Corporation X (a calendar year taxpayer) 
on January 1, 1985, on a two-year term basis 
under a promissory note bearing 4% simple 
interest. Assume further that the applicable 
federal statutory rate on January 1, 1985 is 12%. 
The income tax consequences of the loan would 
be as follows: 


Amount of loan 
minus the sum of 


Present Value of First 
Year’s Interest Payment 
of $8,000 at 12%, compounded 


$ 7,120 


$200,000 


Present Value of $208,000 ($200 000 
payment plus $8,000 second year’s 
interest payment) over two years at 12%, 
compounded semiannually 
(.79209366 x $208,000) 
Total Present Value 

of all Payments Under 
Section 7872(b)\(1)(B) 


Original Issue Discount Amount 
Under Section 7872(b)(2)(A) 


$164,755 


-$171,875 


$28,125 


Employee A would be treated as receiving 
$28,125 in compensation on January I, 1985, 
and would be required to include this amount in 
his gross income for his 1985 taxable year. 


Employee A would also be treated as having 
paid Corporation X $13,236 of interest in 1985 
and $14,890 in 1986.“ Corporation X would be 
treated as having paid Employee A $28,125 in 
compensation on January |, 1985, and would 
receive a deduction for this amount for its 1985 
taxable year. But, Corporation X would only be 
required to include $13,236 in its gross income 
for its 1985 taxable year, and $14,890 for its 1986 
taxable year.*5 


©@ Miscellaneous Issues that Apply to 
Both Demand and Term Loans. 

a. Reasonable Compensation. 

In order for the employer to receive a 
deduction for any amounts treated as com- 
pensation paid to an employee, the compen- 
sation must be reasonable under §162.4 
Thus, if the employee’s total compensation 
(taking into account the imputed compen- 
sation) is not reasonable, the employer’s 
deduction may be totally or partially lost. 

b. Loans to Shareholders. 

If the loan is made to an individual who 
is a shareholder of the lender, the imputed 
income will not be treated as compensation 
to the employee, but instead will be treated 
as a dividend for which the corporation will 
not receive a deduction.*’ Thus, the corpo- 
ration will receive imputed interest income 
for which it will not receive an offsetting 
deduction.*® The tax consequences of: the 
shareholder would be as outlined above, 
and he would still be entitled to an interest 
deduction for the interest that he is deemed 
to have paid the employer. It would seem 
that 7872 would also apply to loans from 
shareholders to a corporation, and that 
§7872 would have some impact on the next 
set of proposed regulations under §385. 

c. Loans to Independent Contractors. 

Loans made to an independent con- 
tractor are subject to the same rules that 
relate to loans to nonshareholder- 
employees, except that the imputed interest 


deemed received by the independent con- - 


tractor will constitute remuneration paid in 
exchange for the independent contractor’s 
services.4? The normal deduction rules of 
§§162(a)(1) and 212 would govern the 
deductibility of deemed payments made to 
independent contractors. 

d. Withholding, FICA, 
RRTA Taxes. 

The amounts treated as compensation to 
the borrower would not be subject to 
income tax withholding,°° but apparently 
would be subject to FICA, FUTA, and 
RRTA taxes.5! This could create a tax 
payment problem for demand loans out- 
standing during, or term loans taken out, 
before the employee has received compen- 
sation up to his taxable wage base. Deemed 
compensation is to be included in a non- 
shareholder employee’s Form W-2 or an 
independent contractor’s Form 1099 for . 
the year even if these individuals would be 
entitled to an offsetting interest deduc- 
tion.52 It would appear that any dividend 
deemed paid to a shareholder would be 
required to be reported on Form 1099. 

e. Interest Deduction. 

The borrower would be entitled to an 
interest deduction only if he itemizes his 
deductions, and then only if the deemed 


FUTA, and 


_ interest payment meets the investment 


interest limitations of §163(d) and the 
interest relating to tax-exempt income limi- 
tations of §265(2). 

f. Regulations. 

The Secretary of the Treasury is autho- 
rized to issue regulations dealing with loans 
with varying rates of interest, loans with 
conditional interest, loans that permit the 
waiver of interest, and loan acquisitions 
and dispositions.53 Regulations will also be 
issued to ensure that the tax reporting 
positions of the borrower and lender are 
consistent as to the application (or nonap- 
plication) of §7872,54 and to exempt from 
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the application of §7872 any class of trans- 
actions the interest arrangements of which 
have no significant effect on any federal tax 
liability of the lender or the borrower.* 

© De Minimis Exception. 

Loans of $10,000 or less in which one of 
the principal purposes of the interest 
arrangement is not the avoidance of tax are 
exempt under a so-called de minimis ex- 
ception from the general rules set forth 
above, regardless of whether the loans are 
made to employees, independent contrac- 
tors, or shareholders. Under this excep- 
tion, the general rules do not apply for any 
day on which the total outstanding amount 
of all loans between the borrower and the 
lender does not exceed $10,000.57 The 
Conference Report makes it clear that in 
applying the $10,000 de minimis exception, 
all loans between the same parties are to be 
aggregated.5* Further, in testing for the 
$10,000 de minimis amount, deemed trans- 


fers from the lender to the borrower are . 


treated as occurring on the latter of the 
dates on which a series of loans are made, 
or the first date on which the total out- 
standing amount of the loans exceeds 
$10,000.59 

This aggregation rule is directed at pre- 
venting the structuring of a series of small 
loans between the same parties in order to 
come within the exception. For example, 
assume an employer makes a term loan of 
$9,000 to an employee on May 1, 1985, and 
another term loan of $2,000 on June I, 
1985. The two transactions are aggregated 
and treated as though a term loan of 
$11,000 had been made to the employee on 
June 1, 1985. Thus, the de minimis excep- 
tion would not apply in this situation. The 
Conference Report also indicates that a 
later reduction of a loan below $10,000 
would not then make the de minimis excep- 
tion applicable. 

It should be remembered that the de 
minimis exception does not apply if one of 
the principal purposes of the loan is the 
avoidance of any federal tax.*' The Con- 
ference Report indicates that tax-avoid- 
ance is a principal purpose if it is the 
principal! factor in the decision to structure 
the transaction as a below-market loan, 
rather than a loan requiring the payment of 
interest at a rate that equals or exceeds the 
applicable federal rate and a payment by 
the lender to the borrower.®2? The Con- 
ference Report indicates that a loan would 
be viewed as a tax avoidance loan if one of 
the principal purposes of the loan is the 
avoidance of any federal tax by either the 
borrower or the lender.© 

It would appear that if the de minimis 


exception would apply in a situation both 
because the loan is for less than $10,000, 
and because the proceeds of the loan were 
to be used in a manner that would not 
violate the principal purpose standard, a 
later use of the loan proceeds after the loan 
is made for a tax avoidance purpose may 
transform the transaction from a tax-free 
to a taxable event. Thus, the subsequent 
acts of the borrower could result in unin- 
tended tax problems for the lender. 


Conctusion 

It is apparent that §7872 has dramati- 
cally reduced the tax advantages of interest- 
free or below-market interest loans to 
employees, shareholders, and independent 
contractors, and has created rather signifi- 
cant tax traps especially for loans to share- 
holders. However, the de minimis excep- 
tion is still available in certain situations to 
allow for below-market loans up to 
$10,000. But even in a situation where the 
de minimis exception may apply, the lender 
may be at the mercy of the borrower in 
terms of what the borrower eventually does 
with the loan proceeds, so that his ultimate 
use of the loan proceeds does not ruin an 


U.S. Savings Bonds. 


otherwise tax-free loan. There are still 
many issues that remain unsettled. Hope- 
fully, the areas of uncertainty that still exist 
will be satisfactorily addressed by Treasury 
regulations in the near future. BJ 


'The Tax Reform Act of 1984, P.L. 98-369 
(July 18, 1984) [H.R. 4170}. 

2All section references are to the Internal 
Revenue Code of 1954, as amended. Section 
7872(f)(8) indicates that §7872 does not apply to 
loans to which §483 applies. Consequently, 
§7872 may not apply to parent-subsidiary loans 
to which §482 applies, even though a parent and 
a subsidiary have a shareholder-corporation 
relationship. See, Tax Reform Act of 1984 
§44(b)(2), which indicates that the §482 regula- 
tions shall be revised to provide safe harbor rates 
in conformity with the original issue discount 
rates used in §483. 

3§§7872(c) and (d). 

4Dean v. Commissioner, 35 T.C. 1083 (1961); 
See also, Crown v. Commissioner, 585 F.2d 234 
(7th Cir, 1978). 

5 Hardee v. United States, 708 F.2d 661 (Fed. 
Cir. 1983), 

6 Dickman v. Commissioner, 104 S.Ct. 1086 
(1984). 

7§§7872(a) and (b). 

8The Conference Report states that an ar- 
rangement will be treated as a compensation 
related loan only if, in substance, there is a 
debtor-creditor relationship between the em- 
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ployee and the employer at the time the loan is 
made. For example, if an employer makes a 
payment to an unrelated third-party lender to 
buy-down a mortgage loan for an employee, and 
taking into account all the facts and circum- 
stances, the transaction is, in substance, a loan 
by a third-party lender to the employer, and a 
payment by the employer to secure a valuable 
benefit for the employee, the payment by the 
employer to the lender is to be treated as 
compensation under generally applicable princi- 
ples of tax law. To that extent, the below-market 
loan rules do not apply. However, if the trans- 
action is, in substance, a loan by the employer 
made with the aid of services provided by the 
third-party lender acting as an agent of the 
employer, there is a compensation-related loan 
subject to §7872. Conr. Ret. No. 861, 98th 
Cong., 2nd Sess. (1984). See also, §7872(c)(1)(B), 
which indicates that indirect as well as direct 
loans are covered by §7872. 

9 Id. 

©It would seem that one of the principal 
purposes of the advance would be the avoidance 
of a federal tax, and, the de minimis exception 
contained in §7872(c\(3) would not apply. 

'! The Conference Report provides that if an 
employee receives payment from a customer for 
services rendered on behalf of an employer, and 
is permitted to retain the money for a period 
without paying interest at a rate equal to or 
greater than the applicable federal rate, there is 
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generally a compensation-related loan. For 
example, if an investment banker is permitted by 
an issuer to retain the proceeds from a public 
offering of stock on debt for a period without 
paying interest, there is a below-market loan 
from the issuer to the banker. To the extent the 
benefit is in lieu of a fee for services, the loan isa 
compensation-related loan. To the extent the 
benefit is not in lieu of a fee for services, such an 
arrangement nevertheless may have a significant 
effect on the tax liability of the lender or the 
borrower. If so, the loan may be treated under 
regulations as a loan subject to §7872. ConF. 
Rpt. No. 861, 98th Cong., 2nd Sess. (1984). 

2 Rev. Rul. 64-328, 1964-2 C.B. 11; Ltr. Rul. 
7832012 (May 5, 1978). 

'3Conr. Ret. No. 861, 98th Cong., 2nd Sess. 
(1984). 

‘4 Jd. Certain term loans that are treated under 
§7872(f)(5) as demand loans for purposes of 
determining the timing and amount of the 
deemed transfers are, nevertheless, treated as 
term loans for purposes of the effective date 
provisions. /d. 

'5§7872(f(S). There is an issue as to whether 
any loan from a corporation to a controlling 
stockholder will be a demand loan. 

16§7872(e)(1)(A). 

18§7872(f)(6). 

19§7872(e)(1)(B). 

20§7872(f)( 1 (A). 

21§7872(f(2A); §1274(d)(1)(A). 

22 Id. 


23 Id. 

§1274(d)(3). 

25§7872(a){ 1); §7872(e)(1 (A); §7872(e)(2). 

26§7872(b)(1)(B); §7872(e)(1)(B); 
§7872(f)(1)(B). 

27§1274(d); See also Temp. Reg. §1.1274-6T 
(T.D. 8010), which provides an alternate method 
to determine the applicable federal rates of 
interest. This alternate method will be appli- 
cable, if, for the same term and compounding 
period, the alternate method yields an interest 
rate that is lower than the rate computed under 
the statutory method. The IRS will calculate and 
announce the alternate method rates on a 
monthly basis. This alternate method shall be 
effective for taxable years ending after Decem- 
ber 31, 1984. This regulation was promulgated to 
reflect the recent decline in interest rates. 

28§7872(f(2)(A); ConF. Rpt. No. 861, 98th 
Cong., 2nd Sess. (1984). 

29ConrF. RPT. No. 861, 98th Cong., 2nd Sess. 
(1984). 

3 Rev. Rul. 84-163, I.R.B. 1984-47, 25 (Nov. 
19, 1984). 

31§1274(d). 

32§7872(a)(1). 

33§7872(e)(2). 

34 A benefit is treated as nontransferable and 
conditioned on the future performance of sub- 
stantial services if it would be treated as nontrans- 
ferable and conditioned on future services under 
§83, assuming that section were applicable. For ex- 
ample, a benefit is conditioned on the future 
performance of substantial services if, on the 
employee’s termination of employment for any 
reason, the interest rate is increased so that the 
rate for the remaining term of the loan equals or 
exceeds the applicable federal rate. ConF. RPT. 
No. 861, 98th Cong., 2nd Sess. (1984). 

35§7872(b)(2)(A); §1272. 

36§7872(b)(1). 
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37 Id. 

38 § 163(e). 

39 An employee needing additional income in 
an alternative minimum tax year might consider 
an interest free term loan to generate this 
additional income. 

4° §7872(b)(1); ConF. Rpt. No: 861, 98th 
Cong., 2nd Sess. (1984). 

41§7872(b)( 1). 

42§162(a)(1); §7872(b)(1). 

43§7872(b)(2)(A); §1272(a). 

44§163(e). 

45§7872(b)(2)(A); §1272(a). 

4 §162(a)(1). 

47H. Ret. No. 432, 98th Cong., 2nd Sess. 
(1984); currently dividends paid by a corpora- 
tion toa shareholder who is an individual are not 
deductible in determining the corporation’s tax- 
able income. There is, however, a Treasury 
proposal that would allow a corporation a 
dividend deduction of 50% of the amount of the 
dividend. See, Treasury Proposal on Tax Simpli- 
fication and Reform (November 27, 1984). 

48 §§7872(a) and (b). 

4# ConF. RPT. No. 861, 98th Cong., 2nd Sess. 
(1984). 

3° See, §7872(f)(9), which indicates that no 
withholding would be required for demand 
loans; See also, CONF. RPT. No. 861, 98th Cong., 
2nd Sess. (1984), which does not distinguish 
between demand loans and term loans. 

51ConF. RPT. No. 861, 98th Cong., 2nd Sess. 
(1984). 

52 Id. 

53§7872(g)(1)(A). 

54§7872(g)(1)(B); The Conference Report 
states that in appropriate cases the regulations 
may condition a deduction for imputed interest 
on adequate identification of the lender. ConF. 
Rpt. No. 861, 98th Cong., 2nd Sess. (1984). 

55§7872(g)(1)(C); The Conference Report indi- 
cates that employee-relocation loans may be 
exempted. ConF. RPT. No. 861, 98th Cong., 2nd 
Sess. (1984). 

56§7872(c)(3) 

57§7872(c)(3)(A). 

58ConF. RPT. No. 861, 98th Cong., 2nd Sess. 
(1984). 

9 Id. 

© §7872(f)(10). 

61§7872(c)(3). 

62ConF. RPT. No. 861, 98th Cong., 2nd Sess. 
(1984). 

Id. 
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General Practice 


Wasted Words or Persuasive Prose: Communicating 
with the Appellate Court 


This article offers suggestions on improving the quality of appellate briefs, not only to enlighten counsel, but 
also to advance the administration of justice. 


by Judge Natalie Baskin 


Writing is taught at every level of the 
educational system; yet after 19 years of 
education many lawyers still lack effective 
writing skills. Why? The answer probably 
lies in the fact that the writing habits of 
attorneys are often the result of expedience 
rather than the product of inspiration or a 
reflection of reasoned research. Briefs are 
often turned out in a mad rush to meet 
filing deadlines. They may suggest that the 
author lacks writing skills, not only be- 
cause they contain poor grammar, but also 
because the author has failed to analyze the 
issues and then develop a plan for persuad- 
ing the court. The comment by the English 
grammarian, William Covet, that “he who 
writes badly thinks badly” should cause 
counsel to pause and reevaluate brief writ- 
ing techniques. 


The Brief Writer's Audience 

The brief writer’s audience is largely 
comprised of judges. Commonsense should 
signal a need for a greater awareness of the 
heavy caseloads thrust upon the courts by 
today’s increasingly litigious society. Dur- 
ing a typical week of scheduled oral argu- 
ment as, for example, in the Third District 
Court of Appeal, a three-judge appellate 
panel may hear argument in more than 30 
cases. The arguments will be based upon 
the briefs submitted by counsel. They will 
usually include an appellant’s brief, an 
appellee’s brief, and an appellant’s reply 
brief. The presence of multiple parties, 
cross-appeals, or amicus curiae may in- 
crease the number of briefs in a single case 
to more than a dozen. Thus, a judge’s 
preparation for a single week of argument 
may include the reading of more than 100 
briefs. In addition, the judges may under- 
take preliminary examination of portions 
of the record and consult the leading 
authorities cited by counsel. Briefs and 
records, however, comprise only a portion 
of a judge’s required reading. Judges read 
current opinions released by the United 


States Supreme Court, all Florida appel- 
late courts, and federal courts. 

With this background in mind, counsel 
should readily understand that a brief 
should be clear, concise, and reliable. It can 
be extremely brief if it informs the court of 
the issues, the facts from which they arise, 
and the argument in support of counsel’s 
position. Stressing the fundamentals of 
accuracy, brevity, and clarity, Edward Re, 
author of Brief Writing and Oral Argu- 
ment and many scholarly articles on the 
subject of brief writing, maintains that a 
brief should be well-written, well-reasoned, 
and well-researched. A brief that fails to 
comply with the rules of appellate proce- 
dure usually elicits a motion to strike and 
forces the court into unwarranted extra 
excursions through the record. A poorly 
written brief may diminish counsel’s credi- 
bility with the court. This article offers 
suggestions on improving the quality of 
appellate briefs, not only to enlighten 
counsel, but also to advance the administra- 
tion of justice. 


Planning the Brief 

Preparation for brief writing should 
begin with careful analysis and culminate 
in a plan. Long before undertaking an 
appeal, counsel should read articles and 


books on the art of brief writing. Recog- 
nized authors of books on the subject 
include Edward Re and Frederick Bernays 
Weiner, author of Briefing and Arguing 
Federal Appeals. Bar journals and law 
reviews publish instructive articles. In addi- 
tion, counsel should sharpen writing skills 
by improving grammar and developing an 
effective prose style. Aids to good writing 
include The Elements of Style by Strunk & 
White, a thesaurus and a dictionary. These 
books should be studied and referred to 
often. 

The first step in planning a brief entails 
questions of appellate procedure. Counsel 
should examine the procedural nature of 
the review sought, making sure that the 
court has jurisdiction, that the order is 
reviewable, and that the correct avenue for 
obtaining relief has been selected. An effort 
must be made to avoid the trap of appeal- 
ing an order which merely grants a motion, 
for example, and a ruling for which no 
formal order has been entered. When re- 
view is by appeal, counsel must determine 
whether a full appeal or interlocutory re- 
view is appropriate. Certiorari or other 
available writs may be the means of bring- 
ing a matter within the court’s jurisdiction. 
The character of review will determine the 
time frame for each of the ensuing proce- 
dural steps, and counsel should promptly 
consult the rules of appellate procedure. 
The rules should be reviewed carefully and 
all due dates docketed, not only to ensure 
that counsel’s briefs are filed on time, but 
also to check on whether an opponent’s 
briefs have been received on time. 

Next, counsel should read the available 
record. If a transcript has been prepared, it 
may be helpful in explaining the trial 
court’s rulings. Insight may be gained 
through an examination of the court’s 
statements as well as from the arguments 
presented to the trial court by various 
counsel. These arguments and rulings us- 
ually contain citations of authorities and 
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offer an excellent introduction to the 
commencement of research. Later, as re- 
search progresses, counsel should formu- 
late a theory of the appeal and define the 
significant issues that will emerge as the 
points on appeal. A review of the facts 
contained in the record will define the 
limitations imposed on counsel’s theory of 
the case. If the record is incomplete, or if no 
court reporter transcribed trial proceed- 
ings, counsel should attempt to reconstruct 
the record in accordance with Appellate 
Rule 9.200(aX(3) or 9.200(b)(3). Further 
review of the record may reveal rich veins 
of factual underpinnings for otherwise 
shaky arguments. 

The issues must be evaluated in terms of 
their significance and placed in the context 
of obtaining the relief desired. At this stage 
counsel should be aware of the relief sought 
and familiar with the standards to be 
applied by the appellate court in deciding 
whether to grant that relief. As research 
progresses, counsel should relegate inferior 
issues to their proper place in—or out of — 
the brief and concentrate on developing 
persuasive arguments to support signifi- 
cant points. The issues and arguments 

' should be placed in an outline along with 
anticipated refutations of opposing counsel 
which have been gleaned from the trial 
record. 

Next, counsel should Shepardize the 
authorities to be relied on to ensure that the 
court has not retreated from an earlier 
position and that subsequent case histories 
as well as recent cases addressing the issues 
have been included. The citation of over- 
ruled cases will certainly be the cause of 
great embarrassment and should be scru- 
pulously avoided. 


The next step, often overlooked by 
counsel, involves reviewing the Rules of 
Appellate Procedure. The same lawyer 
who would never participate in a ball game 
orachess match without learning the rules, 
amazingly, will write a brief without study- 
ing the Rules of Appellate Procedure! Such 
a lawyer proceeds at his peril! It is vitally 
important to reread the rules and to study 
recent changes. If counsel becomes aware 
that an opponent has failed to comply with 
either old or new rules of procedure, coun- 
sel should seek appropriate relief in the 
form of motions to strike, to dismiss, or 
other available sanctions. Counsel should 
note amendments to the Rules of Appellate 
Procedure that went into effect in October 
1984, and on January 1, 1985. 


Writing the Brief 

A good brief emerges from the correct 
use of form and the adept presentation of 
content. Form is controlled by Rules of 
Appellate Procedure; content must be 
guided by the disciplined expression of the 
author’s views. 

Within the 50 pages allotted to initial 
and answer briefs, counsel must comply 
with the format delineated by Rule 9.210 of 
the Florida Rules of Appellate Procedure. 
The initial brief must contain, in order, a 
table of contents listing the issues, a table of 
citations, a statement of the case and facts, 
asummary of the argument, argument, and 
a conclusion. Although the form is stan- 
dard, the presentation of these sections 
affords counsel an opportunity to impress 
the court through the written word. 

At the outset, counsel should bear in 
mind the importance of brevity in the 
presentation of the appeal, while making 
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sure the client’s position is stated clearly. 
Whether it is true that an individual 
cannot be too rich or too thin, it is certain 
that an appellate brief cannot be too brief if 
the message has been conveyed. According 
to Alexander Pope, “Words are like leaves; 
and where they most abound, much fruit of 
sense beneath is rarely found.” 

The first item in the brief should be the 
table of contents listing the issues with 
reference to pages. It is important to state 
the issues clearly, so that the court under- 
stands the questions to be answered. 

The next section should contain selected 
issues to be presented on appeal. Counsel 
should exercise discretion, advancing the 
strongest grounds for reversal and rejecting 
those points which might well result in a 
finding of harmless error on the part of the 
trial court. A scatter-gun approach weakens 
an argument. The brief writer should orga- 
nize his thoughts, so that each assertion 
strengthens the author’s position. It is a 
mistake to offer the court a basketful of 
ideas in the hope that the court will select 
the determinative issue. Counsel may, on 
occasion, suggest alternate theories in sup- 
port ofa position, but should be careful not 
to dilute the primary argument. It is point- 
less, for example, to tell a passenger run- 
ning to catch an airplane that there are 10 
different routes to the aircraft; it is equally 
unhelpful for an attorney to present all the 
theories without emphasizing the strongest 
view of the case. 

The next item in the brief is the table of 
citations. Incorrect citations may sneak 
into a brief, but rarely do they go unno- 
ticed. In the course of writing an opinion, 
the appellate judges will probably examine 
most, if not all, of the cited authorities. 
Typographical errors may be merely annoy- 
ing, but overruled cases and incorrect cita- 
tions detract from the brief writer’s credi- 
bility. The most common errors, however, 
occur in the citation of statutes. Although 
Rule 9.800(f), the approved uniform cita- 
tion system, discloses a requirement that 
the year be included in the citation, counsel 
almost invariably omit the date of the cited 
statute and cite the current statutes. The 
omission causes the court to undertake its 
own research to determine the date of the 
applicable statute which is usually not the 
year of the current statutes, but the year in 
which the legal problem arose under the 
facts of the case. By leaving the issue to the 
court, counsel has lost an opportunity to 
demonstrate competence and, perhaps, to 
argue the point. 

Rule 9.210(b)(3) requires a statement of 
the case and of the facts with references to 
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the appropriate pages of the record or 
transcript. Failure to cite record and tran- 
script references at this early stage of the 
brief will impede the court’s ability to 
examine the pertinent facts upon which 
counsel’s arguments are based. If the court 
is hampered in locating the necessary pas- 
sages, or even worse, if the facts are not 
contained in the record, counsel may suffer 
the court’s indignation. : 

In presenting the case and facts, the 
writer should strive to relate events in a 
- logical and interesting sequence without 
concealing matters which may weaken the 
argument. Counsel must ultimately explain 
or answer facts which undermine a posi- 
tion, but an attempt to conceal those facts 
or to ignore their existence may suggest 
that the author is not being entirely candid 
with the court. Counsel may earn the 
court’s respect by conceding weaknesses 
or, if possible, by explaining why they do 
not negate his position. The explanation 
should take place during the argument 
portion of the brief. In the factual presenta- 
tion, argument is inappropriate. 

It is extremely harmful to counsel’s posi- 
tion to exaggerate the facts. Describing an 
automobile as an expensive limousine only 
to have opposing counsel establish that it is 
a nine-year-old jalopy will evoke unwanted 
responses from the court. Similarly, counsel 
should distinguish between proven facts 
and suggested inferences to avoid mislead- 
ing the court. Accuracy in the presentation 
of the facts is crucial and is best achieved by 
frequent citations to the record and tran- 
script. A logical presentation which tells a 
story is preferable to a chronological sum- 
mary of the testimony of each witness. The 
latter method is repetitious and confusing. 

Counsel should be aware of new Rules of 
Appellate Procedure. Rule 9.210(b)(4), for 
example, now requires that the brief in- 
clude a summary of the argument in suc- 
cinct and accurate language. The summary 
should be two to five pages in length. This 
- rule affords counsel an opportunity to 
consolidate his ideas and to make an 
impact at the outset of the brief. 

The argument section is the writer’s 
opportunity to persuade the court that the 
lower court erred, abused its discretion, or 
exceeded its authority. It is essential to 
advise the appellate court of the standard 
of review and the appellate findings neces- 
sary to overturn or affirm the trial court’s 
decision. A similar rule applies to review of 
administrative agency proceedings. When 
advising the appellate court of the standard 
for measuring the trial court’s conduct, 
counsel should remember that a trial court 


can be right for the wrong reasons, and that 
some errors are merely harmless and do not 
necessarily require reversal. 

Next, the author should present the 
arguments in support of the contentions, 
relying on legal reasoning and sound legal 
authorities. Counsel should be familiar 
with the weight of the authorities cited: the 
appellate court is bound by the rulings of 
the Florida Supreme Court, but is subject 
to persuasion by the opinions of other 
appellate courts. If the appellate court has 
addressed the issue at a prior time, the 
court should not recede from its previous 
rulings without conducting en banc pro- 
ceedings. See In re Florida Rules of Appel- 
late Procedure, Rule 9.331, 374 So.2d 992 
(Fla. 1979), as modified in 377 So.2d 700 
(Fla. 1979), and as further modified in 416 
So.2d 1127 (Fla. 1982). 

Rule 9.210(b)(6) requires a conclusion of 
not more than one page setting forth the 
requested relief. Counsel should be precise 
in describing the alternatives available to 
the court and should state the reasons for 
selecting the relief in terms of the standard 
of review. If, for example, a new trial is 
appropriate, counsel should indicate that 
the court must do more than merely re- 
mand. Counsel should indicate whether the 
cause should be reversed and remanded for 
a new trial, reversed and remanded for 
further proceedings, reversed and re- 
manded with directions, reversed and 
remanded with leave to amend, or whether 
the trial court’s decision should be modi- 
fied or its order quashed. 

When discussing foreign law, or citing 
out-of-state or somewhat inaccessible au- 
thorities, counsel may wish to include an 
appendix to the brief with copies of cases or 
relevant exhibits. Rule 9.220 permits the 
parties to include in an appendix portions 
of the record deemed necessary to an 
understanding of the issues presented. The 
court welcomes these attachments as an aid 
and a time saver. 

Counsel for appellee should note the 
requirement in Rule 9.210(c) to omit the 
statement of the case and facts in the 
absence of disagreement. 

Rule 9.210(d) provides that a reply brief 
shall contain argument in response and 
rebuttal to the argument presented in the 
answer brief. If counsel has nothing new to 
say, the brief should be appropriately short. 
Reply briefs are not mandatory. 


Style 

Throughout the writing of the brief, 
counsel should avoid emotion which ob- 
scures recognition of the merit in opposing 
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legal arguments. Personal attacks on either 
the trial court or counsel should be rejected 
at all times. The sole purpose in writing the 
appellate brief is to persuade the appellate 
court of the merit of counsel’s legal position 
and the need for the court to reverse or 
affirm the trial court’s decision. To achieve 
that purpose, clarity in communication is 
essential. 

Writing styles have varied over the last 
several centuries, but today’s language is 
generally simple and concise. Just as styles 
in music have changed since the era in 
which Bach and Monteverdi composed, so 
writing styles have shifted in the use of 
vocabulary and syntax. The decades that 
produced the leisurely writing styles of 
Dickens and Thackeray have evolved into 
years of speed reading and writing. Accord- 
ing to Jonathan Swift, “Proper words in 
proper places make the true definition of a 
style.” Using precise language, counsel may 
enlist a powerful vocabulary to convey a 
strong message. Frequently cited examples 
include Churchill’s “iron curtain,” Roose- 
velt’s “day that will live in infamy,” and the 
revered prose in Lincoln’s Gettysburg 
Address. Literary quotations tend to be out 
of place in briefs and humor is usually not 
appropriate under circumstances which 
culminate in litigation; litigation is, after 
all, a last resort. Latin quotations are 
generally out of favor. Lengthy quotations 
from prior opinions cause the reader to 
move on to other portions of the brief and 
footnotes may interrupt the continuity of 
the argument. 


In summary, good writing involves the 
use of precise language to communicate a 
well-researched and fully reasoned con- 
cept. According to the Chinese proverb, a 
picture is worth a thousand words; but the 
brief writer must paint a picture with 
words. The test of a well-written brief is its 
capability of serving as the appellate opin- 
ion with only a few modifications. 


Oral Argument 

Rule 9.320 requires that a request for 
oral argument be served not later than the 
time the last brief of the requesting party is 
due. In the absence of a request, the court 
will review the briefs without oral argu- 
ment unless a member of the panel wishes 
to hear argument. Any member of the 
appellate panel may request the attorneys 
to present oral argument to the entire panel 
in order to elicit answers to questions on 
matters which might be perplexing to the 
court. Counsel’s position as appellant or 
appellee is a factor in deciding whether 
counsel should seek oral argument. In most 
cases, oral argument is helpful to the court. 
If a brief is submitted without oral argu- 
ment, it may receive different treatment 
and consideration by individual panel 
members rather than by the panel as a 
whole. Practices vary among the appellate 
courts. 

Counsel often ask whether oral argu- 
ment is worthwhile and whether the brief 
or the argument is more important. There 
is no real answer to the question, but oral 
argument is a valuable tool. Even judges 
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who have reached tentative conclusions 


" may be persuaded by counsel’s arguments, 


by responses to questions, or by the restate- 
ment in clear language of difficult concepts. 

The oral argument is the last opportunity 
to make sure that the court has understood 
counsel’s presentation of the issues and the 
arguments which merit reversal or affirm- 
ance of the trial court’s decision. Although 
in some instances the procedure may re- 
semble a hazing process, counsel should 
remember that the court’s primary concern 
is to issue an opinion with the “right” 
answer to the legal problems presented. 

When electing oral argument, counsel 
should make sure to update citations of 
authority and to file notices of supple- 
mental authorities. Appellate Rule 9.210(g) 
permits the filing of notices of supple- 
mental authority without argument prior 
to the rendition of a decision. Failure to file 
a notice of supplemental authority pre- 
cludes counsel from discussing the new 
authorities at oral argument. 


Conclusion 

In the appellate court, litigants generally 
appear through counsel. An attorney’s 
skills in written or oral communication 
may be the client’s only access to the court. 
Are they the best they can be? BJ 
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The Pretermitted Spouse Law—Another View 


_ This column responds to a 1983 article in the Journal and presents “another view” regarding the earlier article’s 


criticism of appellate decisions and alleged dichotomy of testate and intestate administrations. 


by Phillip A. Baumann 


In the December 1983 issue of The 
Florida Bar Journal, an article appeared 
regarding the pretermitted spouse which 
criticized various Florida appellate deci- 
sions concerning the Florida pretermitted 
spouse statute and which presented the 
view that there are differences in the admini- 
stration of a testate and intestate estate.! 
This article defends these appellate deci- 
sions and responds to the alleged dichotomy 
of testate and intestate administrations. 

As the 1983 article explains, a preter- 
mitted spouse is the spouse of a testator 
whose will executed before the marriage 
fails to make provisions for the survivor in 
the survivor’s capacity as spouse. If a 
surviving spouse is not so provided for, the 


_ pretermitted spouse statute entitles the 


surviving spouse to that portion of the 
testator’s estate that the surviving spouse 
would have received had the deceased 
spouse died intestate. 

According to the 1983 article, by incorpo- 
rating the intestate succession law into a 
will, the legislature has modified what 
would have been a simple “testate admin- 
istration” by injecting laws dealing with 
“intestate administration.” The 1983 article 
says these laws conflict. The 1983 article, 
while apparently agreeing with the result of 
an important case, questions the reasoning. 
The article opines that the correct reading 
of the authority on which the case relies 
conflicts with Florida tax apportionment 
and federal tax laws. Asa result, the article 
says, the pretermitted spouse law is conflict- 
ing and confusing. 

The fundamental errors in the 1983 
article are twofold: it misinterprets caselaw; 
and it considers probate administration as 
being of two types: (1) testate administra- 
tion; and (2) intestate administration. 


Amendment of Will by Statute 

There are not two types of probate 
administration in Florida. The manage- 
ment of a probate estate follows the same 


procedure whether the decedent died with 
or without a will. To be sure, the statute 
books contain separate parts on wills and 
intestate succession, but those parts do not 
deal with administration. Rather, they deal 
with the entitlement of beneficiaries to 
estate assets.4 Administration of estates is 
conducted under the same statutes and 
rules whether intestate or testate.5 Because 
there is no integration of “the intestacy 
aspects [of the] pretermitted spouse statute 
into an essentially testate administration,”® 
the chaos described in the article does not 
exist. 

Most of the problems perceived in the 
1983 article vanish if the pretermitted 
spouse statute is recognized solely as a law 
defining who is a pretermitted spouse and 
what portion of the decedent’s estate 
belongs to the pretermitted spouse. It is this 
author’s opinion that the effect of the 
pretermitted spouse statute is to amend the 
will by inserting into the will the provisions 
of the intestate succession laws defining the 
share of the pretermitted spouse. Once the 
identity and share of the pretermitted 
spouse are determined, the decedent's will 
is statutorily rewritten to include a new 
provision for the spouse. For example, if 
the decedent leaves lineal descendants who 
are also descendants of the spouse, the 


following devise is, in effect, inserted into 
the decedent’s will: “I devise to my spouse 
the sum of $20,000 and one-half of my 
entire probate estate.” 

With that insertion, the estate is admin- 
istered without any reference to “intestate 
administration.” Of course, assets must be 
appropriated from devised assets to satisfy 
the provisions of this statutory codicil. 
That is accomplished by §733.805 of the 
Probate Code, which further amends a 
testator’s will as may be needed. With the 
understanding that there is no “testate 
administration” and no “intestate admin- 
istration,” let us review the “problems” 
identified in the 1983 article. 


Computation of the 
Pretermitted Spouse’s Share 

The 1983 article says the computation of 
the surviving spouse’s share is not simpie.® 
That is, there is a question of whether the 
fractional share of the spouse is half of the 
net estate or half of the gross. The article 
cites the case of Solomon v. Dunlap, 372 
So.2d 218 (Fla. Ist DCA 1979), as “clear 
case law” supporting its opinion that the 
pretermitted spouse’s fractional share of 
the decedent’s estate is a “net share deter- 
mined after the payment of debts, costs of 
administration, and so forth.” This author 
agrees with that opinion. Logic and reason 
dictate that the spouse’s fractional share 
must be a net share. Section 732.301 pro- 
vides that the pretermitted spouse’s share 
will be “equal in value to that which the 
surviving spouse would have received if the 
testator had died intestate. . . .”!” If the 
testator had died intestate, then of course 
all debts, costs of administration, and taxes 
would be provided for before any heir 
received a share of the estate. Therefore, 
the spouse’s intestate share is a share of the 
net estate.'' It is so obvious as not to 
require expression in the Probate Code 
that in an intestate estate, all valid charges 
against the estate are to be paid before the 
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value of any heir’s share is determined. 

For an extreme example, consider the 
case of an estate in which the sole heir at 
law is the spouse. If the spouse’s share were 
not chargeable with debts and costs, then 
how would those expenses be paid? Clearly, 
a spouse’s intestate share must be charge- 
able with its share of the debts and costs. 
On the other hand, due to the federal estate 
tax marital deduction and the Florida tax 
apportionment statute, a spouse’s share of 
an intestate estate would not be charged 
with estate taxes.!? 

A pretermitted spouse’s share is equal in 
value to that which he or she would have 
received if the decedent had died intestate. !3 
Therefore, the pretermitted spouse’s frac- 
tional share of the estate must be a share of 
the net estate after deduction of debts and 
costs of administration (and taxes, too, if 
directed in the will,'* which seems unlikely 
ever to occur). 

Unfortunately, the 1983 article criticizes 
Solomon as being unsupported by the 
authority upon which it relies.'5 The law 
cited in Solomon requires defining the 
pretermitted spouse’s fractional share as 
one-half of the decedent’s gross estate 


(before payment of debts, costs of admin- 
istration and so forth), says the article.'* 
The criticism is incorrect. 

This author suggests the 1983 article 
misconstrued Solomon. The court in 
Solomon reasoned that if the legislature 
had intended the pretermitted spouse’s 
share to be a share of the gross intestate 
estate, it would have used the word “gross” 
or similar language in §732.102. The court 
noted that when the legislature intends that 
a distribution be free of any charge for 
administrative costs or taxes, it has specifi- 
cally so indicated. The court cited F.S. 
§732.402 (1977), as an example.'’ Section 
732.402 specifies that a surviving spouse is 
entitled, subject to any perfected security 
interests, to household furniture, etc., up to 
a net value of $10,000, and to personal 
effects up to a net value of $1,000. The 
court found no indication in the applicable 
statutes, §§732.301 and 732.102(1)(c),'® to 
show any intent that a pretermitted spouse’s 
share would be free from any liability for 
applicable tax, debts or costs of admin- 
istration.!9 

Solomon, then, held that if the legisla- 
ture had intended that the spouse’s share of 


an intestate estate is to be a share of the 
gross estate, and only the other heirs were 
to be charged with debts, costs, and taxes, 
then the legislature would have manifested 
such an intention in the statutes. Because 
the intestate succession statutes are silent 
as to which heirs bear the debts, costs, and 
taxes, it is obvious that each heir bears his 
or her pro rata share of these expenses. 

At the end of the opinion the Solomon 
court cited In Re Suarez’s Estate, 198 So. 
829 (Fla. 1940), using the prefatory signal 
“see.”20 By use of “see,” the court was 
indicating that it was not relying directly on 
Suarez’s Estate as authority for its decision. 
Rather, its use of “see” indicates that 
Suarez’s Estate constituted basic source 
material that supported the Solomon deci- 
sion, and that the reasoning expressed in 
Solomon was not stated by Suarez’s Estate 
but followed from it.?! 

The 1983 article interpreted Suarez’s 
Estate too narrowly. It reasoned as follows: 
Suarez’s Estate stands for the proposition 
that whenever two spousal share statutes 
address fractional shares, and one specifies 
net or gross while the other is silent on the 
subject, the silent statute means the opposite 
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of the statute speaking to the matter. 
Suarez’s Estate noted that under the then 
existing dower statute, the dower share is 
calculated on the gross estate. The preter- 
mitted spouse statute was silent and, there- 
fore, the pretermitted spouse’s share was to 
be calculated on the net estate. Then, the 
article points out, the legislature abolished 
dower in favor of the elective share. The 
elective share is calculated net of “{a]ll valid 
claims against the estate paid or payable 
from the estate” and “mortgages, liens and 
security interests on the assets.”22 The 
intestacy statutes have been revised since 
Suarez’s Estate but they remain silent as to 
the net/ gross issue. The article then reasons 
that the statute addressing the net/ gross 
issue (elective share statute) now essentially, 
says “net”; therefore, the still silent preter- 
mitted spouse law must now mean that the 
pretermitted spouse receives half of the 
gross probate estate (the opposite of the 
elective share law which speaks to the 
net/gross issue). The legislature thus 
changed the pretermitted spouse law by 
amending the dower/ elective share statute, 
the article reasons. 

That reasoning is flawed. First, the pre- 
termitted spouse statute has been revised 
since Suarez’s Estate, but in the pertinent 
part it has remained the same.?3 The article’s 
reasoning is, therefore, contrary to the 
long-followed rule of statutory construction 
that when the legislature reenacts a statute 
(such as the pretermitted spouse law) that 
already has a judicial construction placed 
upon it, it is presumed that the legislature 
intends to adopt the judicial construction.*4 


Second, as explained above, Solomon 
was misconstrued in the 1983 article. In so 
doing, the article has made a mountain out 
of a molehill to create a “problem” of 
computation of the pretermitted spouse’s 
share that does not exist. The 1983 article’s 
attack on Solomon is unjustified. Before 
Solomon, the only existing authority on 
the subject was Suarez’s Estate. Solomon 
reached the same result. Both cases hold 
that the pretermitted spouse’s share is 
calculated on the decedent’s net estate. 


Income Earned During Administration 

In its discussion of income earned by a 
decedent’s estate during administration, 
the 1983 article again gets bogged down in 
the “testate administration” versus “intes- 
tate administration” quagmire. It argues 
that the pretermitted spouse might be liable 
for income taxes due on the income earned 
by the estate while at the same time, the 
article argues, the spouse might not be 
entitled to receive any part of the estate’s 
income.?5 

F.S. §738.05(2) determines what parties 
are entitled to estate income. The statute is 
part of the principal and income law. It is 
not part of the Probate Code. Unfortu- 
nately, this statute speaks as though the 
estate is testamentary—it ignores intestate 
estates altogether. It speaks of income from 
the assets of the estate “after the death of 
the testator’?6 and distributions made to 
“devisees.”2? “Testator” is not defined by 
Florida Statutes, but it is generally under- 
stood to be a person who has made a will.?8 
“Devisee” is defined by the Probate Code 
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as “a person designated ina will to receive a 
devise.”29 

The 1983 article states that while a 
spouse should be entitled to a share of the 
income earned during administration, a 
colorable argument can be made to the 
contrary. This is the argument: The princi- 
pal and income law uses the word “devisee” 
to define who is entitled to income. The 
pretermitted spouse is not a “devisee” 
because the spouse is not actually named in 
the will as a spouse; therefore, the spouse is 
entitled to no income. Instead, the devisees 
named in the will are entitled to all estate 
income. That result is not likely to be 
reached in an actual case; it just makes no 
sense. Moreover, if one treats the preter- 
mitted spouse law asa statutory codicil toa 
decedent’s will, as suggested earlier in this 
article, the “problem” is solved because the 
pretermitted spouse law becomes a statu- 
tory devisee. Nevertheless, this author 
agrees with the 1983 article’s conclusion 
that because of the language used in the 
principal and income law, an anomalous 
result might be reached.3° To make certain 
the statute is properly construed, the words 
“testator” and “devisee” used in that law?! 
should be changed so the law will make 
sense in estates where part or all of the 
decedent's property does not pass under a 
will. 

The 1983 article suggests amending the 
principal and income law to substitute the 
word “distributee” for “devisee.”32 The 
Probate Code defines “distributee” as one 
who has received estate property from a 
personal representative other than as a 
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creditor or a purchaser.3 

A residuary beneficiary of an estate who 
has yet to receive his distribution from an 
estate is not a “distributee,” but he should 
be entitled to a pro rata portion of the 
estate income. Therefore, “distributee” is 
clearly not an acceptable substitute for the 
word “devisee” in the principal and income 
law. 

A “beneficiary,” on the other hand, as 
defined by the Probate Code, includes an 
heir at law in an intestate estate and a 
devisee in a testate estate but does not 
include a person whose interest in the estate 
has been satisfied.>4 A beneficiary, that is 
who is entitled to estate income. The word 
“beneficiary” should be substituted for 
“devisee” in the principal and income law. 
“Testator” should also be replaced by 
“decedent” in the same law. 


Appreciation in the Pretermitted 
Spouse’s Share 

The 1983 article also concludes that the 
Florida Statutes must be clarified as to 
whether the spouse’s fractional share is 
valued on the date of distribution or some 
other date. If valued on the date of distribu- 
tion, the pretermitted spouse’s share would 
experience appreciation or depreciation in 
the value of the assets of the estate. This is 
another problem that is more perceived 
than real. 

The solution is found in §732.102(2)’s 
provision that the court shall allot the 
property to which the spouse is entitled, 
treating all beneficiaries equitably.35 This 
provision allows the court to consider all 
relevant factors in allotting property to the 
spouse, including appreciation or deprecia- 
tion in the value of the assets. The obvious 
intent of the statute, then, is to value the 
spouse’s share on the date of distribution 
allowing his share to experience the same 
appreciation and depreciation as a resi- 
duary beneficiary experiences. 


Conclusion 

Many of the problems perceived in the 
1983 article relating to the interest of a 
pretermitted spouse in a decedent’s estate 
“testate 


are eliminated by rejecting the 
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administration” and “intestate administra- 
tion” dichotomy. Instead, one should view 


an estate in which a pretermitted spouse 


has an interest as a testate estate in which 
the will has been amended by statute to give 
the spouse a fractional, residuary interest 
in the decedent’s estate (and, in some 
instances, an additional pecuniary devise 
of $20,000). Viewed from that perspective, 
the law is neither confusing nor conflicting. 

It is likewise clear that the pretermitted 
spouse is entitled to a proportionate share 
of the estate income and appreciation (or 
loss and depreciation) just as other resi- 
duary beneficiaries of a testate estate are. 
The pretermitted spouse must also pay 
income tax on that income and appreciation 
just as other residuary beneficiaries of any 
testate estate do. 

That is not to say that some statutory 
amendment is not called for. Section 
738.05(2) of the principal and income law 
uses words that seem to indicate the section 
only applies to testate estates. Interpreting 
the section in that manner would lead to 
absurd results in estates where some or all 
of the decedent’s property is not disposed 
of by will. Consequently, it is not likely that 
any court would so interpret that law. 
Nevertheless, amending the law to change 
“testator” to “decedent” and “devisee” to 
“beneficiary” would be helpful. BJ 


'McEachern, The Pretermitted Spouse, 57 
FLA. B.J. 727 [hereinafter cited as McEachern)]. 

2FLA. STAT. §732.301 (1983); see id., §732.2 
and McEachern at 727. Under common law, the 
existence of a pretermitted spouse revoked the 
decedent’s will who was then deemed to die 
intestate. This was believed to be unfair to his 
devisees who may not be the decedent's heirs. 
This harsh result was changed by enacting the 
equivalent of today’s pretermitted spouse law 
which:does not void the will, but changes it only 
enough to accommodate the pretermitted 
spouse. See Estate of Ganier, 418 So.2d 256 (Fla. 
1982) and authority cited therein discussing the 
history of Florida’s pretermitted spouse law. The 
approach to this law espoused by the 1983 article 
seems to do violence to a whole host of statutes 
and gives rise to that article’s call for substantial 
statutory changes. Viewing the law as a statutory 
codicil as suggested by this article is consistent 
with the history of the statute, does the least 
damage to the testator’s testamentary plan and is 
consistent with other laws. It eliminates the need 
for extensive statutory change called for in the 
1983 article. 

3McEachern at 729-731. 

4 See FLA. STAT. Ch. 732, Parts 1, V and VII 
(1983). 

5See FLa. STAT. Ch. 733 and FLA. R. PRos. 
AND GUARD. PRoc. (1985). 
6McEachern at 731. 
7See FLA. STAT. §732.102(b) (1983) 
8 McEachern at 728. 
9McEachern at 730. 
FLA. STAT. (1983). 


"I See, e.g., id., §§733.106, .6175, .707, .802. 

'2 Because the property passing to the surviving 
spouse is not “included in the measure of the tax” 
since it is excluded by the estate tax marital 
deduction. FLA. STAT. §733.817(1)(3), (1983). 

FLA. STAT. §733.301 and .805 (1983). 

'4FLa. STAT. §833.817(1)(e) (1983). 

McEachern.at 729. 

16 Jd. 

17372 So.2d at 219 

'8FLa. STAT. (1977). 

19372 So.2d at 219. 

20 Id. 

21A UNIFORM SYSTEM OF CITATION, 6-7 
(12th ed. 1976). (This edition was current when 
Solomon was decided: In the 13th edition (1981) 
the definition was changed slightly). 

22FLA. STAT. §732.207 (1983) 

23 See, In Re Suarez’s Estate, 198 So. at 830; 
FLA. STAT. §732.301, (1983). 

24 See, Gulfstream Park Racing Ass'n v. Dept. 
of Business Reg., 441 So.2d 627 (Fla. 1983). 

25 McEachern at 729-730 and 730-731. 

26 FLA. STAT. §738.05(2) (1983). 

27FLA. STAT. §728.05(2)(a)(b) (1983). 

28 See, Black’s Law Dictionary, 1645 (Rev. 4th 
ed. 1968) and Fia. STAT. §§732.502, 732.503, 
732.6005 and 732.607 (1983) (All refer to 
“testator” in context of a will. No provision has 
been found in Florida law referring to an 
intestate decedent as a “testator.”) 

29FLA, STAT. §731.201(9) (1983). 

30 McEachern at 730. 

3'FLA. STAT. §728.04(2) (1983). 

32McEachern at 730. 

33FLA. STAT. §731.201(10) (1983). 

STAT. §731.201(2) (1983). 

35 FLA. STAT. §732.102(2) (1983). 
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Family Law 


Representing the Battered Spouse: 
Social and Legal Perspectives 


The attorney must face prejudices and stereotypes in representing the battered spouse and must understand the 


problem, victim, and abuser. 


Sarah M. Lenett 


Anyone who has ever been victimized under- 
stands the phrase “living in fear.” Domestic 
violence is the most confusing and cruel indigna- 
tion anyone can suffer. A woman must choose... 
her responsibility to hold her family together at 
the risk of being mentally damaged, physically 
injured or possibly murdered. —A victim! 


Recently a television movie depicting the 
story of a battered wife who retaliated by 
killing her abuser-husband broke all pre- 
vious prime time ratings records. Unlike 
traditional broadcast fare, this movie was 
the dramatization of an actual event. 
Despite the rather unusual denouement, 
the script was all too familiar; a slap and a 
shove escalating over time to full scale 
domestic warfare. When the battle weary 
victims of such violence turn to the divorce 
courts, proper representation requires 
specialized knowledge. The attorney must 
understand the problem, understand both 
the victim and the abuser and be prepared 
to utilize, to its fullest potential, legislation 
designed to afford protection to the victim. 


-Understanding the Problem 


Unless you've experienced abuse, you may not 
understand the fear of being beaten, the pain for 
days after, the shame and the sense of hopeless- 
ness felt by many battered women and their 
children. 


—A victim. 

Forty percent of female homicide victims 
are killed by family members or in-residence 
friends.2 Twenty percent of all murders 
involve family relationships.? Estimates 
range from 28 percent of all American 
couples engaging in violence‘ to as many as 
50 percent of all women being battering 
victims at some point in their lives.5 Statis- 
tics abound but the most concise and 
telling are those which indicate that intra- 
familiar violence occurs more often than 
any other form of violence except for war.® 
Spouse abuse is pervasive; it cuts across 
income, economic, ethnic and racial lines. 
Spouse abuse is not a “spat” or a “quarrel” 
or a “squabble”: it is domestic violence, 


pure and simple. Some eye-opening findings 
include: 

1. FBI statistics indicate that somewhere 
in the United States a woman is beaten 
every 15 seconds. 

2. Twenty percent of all hospital emerg- 
ency room visits by women are attributable 
to wife beating. 

3. Absenteeism related to such assaults 
results in an economic loss to the country 
of $3 million to $5 million per year, plus 
another $100 million in medical bills.” 

Clearly, knowing the extent of the prob- 
lem is the first step in understanding the 
problem. 


Understanding the Victim 


When I was younger, thinking of marriage, I 
always expected the guy to be more of a protector 
than attacker. I thought we would work together 
toward a common goal. For sure, that’s pretty 
idealized but I knew marriage would be no bed 
of roses, there would be problems. But I never 
expected to be hit. 

—A victim. 


Spouse abuse follows a cyclical pattern 
in which the husband and wife engage in 
three distinct behaviors: 

In the first stage tension builds, but there are 
no serious outbreaks of violence The wife con- 
stantly attempts to please and accommodate the 


husband and can manipulate the violence so that 
it does not escalate. 


These efforts to keep the peace get increasingly 
less effective and the husband's behavior becomes 
more unpredictable which results in the acute 
battering stage which constitutes the second 
phase in the cycle. The acute battering stage is 
usually a severe violent episode typically lasting 
up to twenty-four hours. 

In the third stage the husband is filled with 
remorse, vows he will never hurt his wife again 
and may shower her with gifts, The contrite, 
loving third phase is usually the stage which 
holds the marriage together as both partners feel 
assured that the violence will not happen again.* 


Who are the victims of this cyclical 
pattern of behavior? Are the women 
masochists or “crazy”? Are they poor or 
minority women? Are they uneducated or 
alcoholic? Do they enjoy being beaten? Are 
they, instead, “every woman”? Lenore 
Walker, in The Battered Woman, finds 
that the latter is the answer. The former is 
merely a collection of stereotypic myths: 


The battered person is pictured by most 
people as a small, fragile, haggard person who 
might once have been pretty. She has several 
small children, no job skills, and is economically 
dependent on her husband. It is frequently 
assumed she is poor and from a minority group. 
She is accustomed to living in violence, and her 
fearfulness and passivity are emphasized above 
all. Although some battered women do fit this 
description, research proves it to be a false 
stereotype. 


The “every woman”—the real spouse 
abuse victim—bears little resemblance to 
her stereotyped sister. She is: 


[F]rom middle-class and higher income homes 
where the power of their wealth is in the hands of 
their husbands. Many of them are large women 
who could attempt to defend themselves physi- 
cally. Not all of them have children; those who 
do do not necessarily have them in any particular 
age group. Although some battered women are 
jobless, many more are highly competent workers 
and successful career women. They include 
doctors, lawyers, corporation executives, nurses, 
secretaries, full-time homemakers, and others.!° 


The picture of the battered woman is, 
therefore, one of myriad shades and tones 
but among the variations certain “common 
characteristics” stand out. Generally, the 
battered woman: 
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1. Has low self-esteem. 

2. Believes all the myths about battering 
relationships. 

3. Is a traditionalist about the home, 
strongly believes in family unity and the 
prescribed feminine sex role stereotype. 

4. Accepts responsibility for the bat- 
terer’s actions. 

5. Suffers from guilt, yet denies the 
terror and anger she feels. 

6. Presents a passive face to the world 
but has the strength to manipulate her 
environment enough to prevent further 
violence and being killed. 

7. Has severe stress reactions, with 
psycho-physiological complaints. 

8. Uses sex as a way to establish 
intimacy. 

9. Believes that no one will be able to 
help her resolve her predicament except 
herself.!! 


Understanding the Abuser 

I was raised in a domestically violent home. As 
achild I witnessed abusive behavior between my 
parents and between my brothers and sisters, 
and was on the receiving end of child abuse. I 
learned early in my life that acting out my anger 
and frustration violently achieved control for me 


over the situation or other people. I carried this 
behavior into my adulthood and marriage. I 
would resort to hitting my wife when I felt I was 
losing control over her or the situation with her. 
I did not like hitting my wife, but knew no other 
alternative for releasing my anger and my 
feelings.'2 

Abusers, like their victims, are a diverse 
group. They represent all income and 
educational levels, all races, religious, 
cultural and ethnic groups. Again like their 
victims, nine “common characteristics” of 
batterers have been identified, which, when 
compared with the characteristics of the 
victims, are intriguing in their similarity. 
The abuser often: 

1. Has low self-esteem. 

2. Believes all the myths about battering 
relationships. 

3. Is a traditionalist believing in male 
supremacy and the stereotyped masculine 
sex role in the family. 

4. Blames others for his action. 

5. Is pathologically jealous. 

6. Presents a dual personality. 

7. Has severe stress reactions, during 
which he uses drinking and wife battering 
to cope. 

8. Frequently uses sex as an act of 
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aggression to enhance self-esteem in view 
of waning virility. 

9. Does not believe his violent behavior 
should have negative consequences. !3 

Both abuser and victim, then, have 
certain identifiable characteristics and both 
individuals have certain needs: 

Victims must be helped to understand and 
acknowledge the cyclical and escalating nature 
of the violence. Tolerance of violence is a learned 
behavior and the victim requires assistance in 
recognizing that abusive behavior is not normal 
and that they are not to blame. 


In the past, spouse abuse treatment has tended 
to focus on the victim. More recently, the focus 
has shifted to place responsibility for the abuse 
firmly on the abuser. While abuse is the result of 
societal sex-role stereotyping which casts the 
man as independent and aggressive and the 
woman as passive and dependent, violence is 
also a learned behavior, and it is the abuser’s 
responsibility to modify his behavior.'¢ 


Recent Legislative Enactments Dealing 
with Spouse Abuse 

The 1984 Legislature passed two signifi- 
cant additions to the current law with 
respect to victims of spouse abuse. The first 
of these, Chapter 84-152, Laws of Florida, 
amended F.S. §61.13, the “child éfistody”~ 
statute, to include language that “the court 
shall consider evidence of spouse abuse as 
evidence of detriment to the child.” This 
language appears in the “shared parental 
responsibility” section of the statute, thus 
making “evidence of spouse abuse” a 


.ground for seeking and obtaining sole 


parental responsibility. In addition, F.S. 
§61.13 now contains the following 
language: 

If the court finds that spouse abuse has 
occurred between the parties, the court may 
award sole parental responsibility to the abused 
spouse, and make such arrangements for visita- 
tion as will best protect the child and abused 
spouse from further harm. 

This amendment is of significance in that 
by its express terms, spouse abuse is prima 
facie proof of detriment to the child. 
Further, the added language gives the 
courts a statutory basis for ordering super- 
vised, restricted or limited visitation in 
cases where necessary to protect either the 
child or the victim. 

The second enactment, Chapter 84-343, 
Laws of Florida, created, in pertinent part, 
a new cause of action for abused spousés— 
a “petition for injunction for protection.” 

The statute provides that any person 
who is the victim of any act of domestic 
violence, defined as any assault, battery or 
sexual battery against a spouse, shall have 
standing in the circuit court to file a sworn 
petition for a domestic violence injunction 


, 


for protection. By definition, a “spouse” is 
any person to whom another person is 
married or a person to whom another 
person has been married and from whom 
such person is now separated or divorced. 
It is not necessary, therefore, that the 
marriage remain intact in order for the 
victim to seek the injunction for protection. 

The injunction differs from a temporary 
restraining order in that it may be sought 
whether or not there is pending any other 
cause of action between the two parties; 
where necessary, filing fees and service may 
be waived and no bond is required for the 
issuance of the injunction. 

A third change in the law with respect to 
spouse abuse is found in the amendments 
to the Florida Rules of Civil Procedure. 
Rule 1.610, Injunctions, was amended to 
delete the former requirement that a bond 
be posted when obtaining a preliminary 
injunction in cases of domestic violence. 
The amended rule reads: “No bond shall be 
required for issuance of a temporary injunc- 
tion issued solely to prevent physical injury 
or abuse of a natural person.” 


Conclusion 

The judge represents the law to individual 
offenders who are brought into court. The 
judge’s attitude, statements and actions can 
communicate to an abuser that their violence is 
cruel, it is cruel and criminal behavior which will 
not be tolerated by our society.'5 

The attorney who is called upon to 
represent a battered woman will face many 
prejudices and stereotypes both privately 
and publicly. Some courts will view the 
abuse as a “private matter that occurred 
within the family.” Some victims will view 
themselves as bearing a social stigma. Some 
abusers will feel as if they merely exercised 
a God-given right to “discipline” their 
spouse. The knowledgeable attorney must 
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fight through the morass of indifference 
with both the law and an understanding of 
the problem. 


' The quotations that are attributed to victims 
which precede each section of this article were 
obtained from the statements of unidentified 
victims of spouse abuse reported in the Attorney 
General's Task Force on Family Violence Final 
Report, September 1984. 

2Hearing on Domestic Violence before the 
Subcommittee on Select Education of the 
Committee on Education and Labor, House of 
Representatives, 98th Congress, June 23, 1983. 

3 ATTORNEY GENERAL’S TASK FORCE ON 
FAMILY VIOLENCE FINAL REPORT, September, 
1984. 

41d. 

5 WALKER, LENOR, THE BATTERED WOMAN, 
Harper and Row, 1979. 

‘Flynn, Bonnie, executive director, Women 
in Distress of Broward County, Inc., Ft. Lauder- 


dale, Florida, statement presented at the Hearing 


on Domestic Violence, supra, fn. 1. 

7Hughes, Beth, A Hard Look—Battered 
Women: Family Violence, SAN FRANCISCO 
EXAMINER, May 19, 1981. 

8 Flynn, supra, fn. 6. 

° WALKER, supra, fn. 5. 

10 Td. 

"Id. 


'2 Deane, John S., Acts/ Turning Point, Prince 
William County, Woodbridge, Virginia, state- 
ment presented at Hearing on Domestic Vio- 
lence, supra, fn. 1. 

'3 Walker, supra, fn. 5. 


'4McMahon, Sarah Lynne, executive director, 
Women in Transition, Philadelphia, PA, state- 
ment presented at Hearing on Domestic Vio- 
lence, supra, fn. 1 


'SJudge Roy O. Sharpe as quoted in 
ATTORNEY GENERAL'S TASK FORCE ON FAMILY 
VIOLENCE FINAL REPORT, September, 1984. 
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by Robert T. Benton II 


From acupuncturists’ licenses to zones 
of discharge for groundwater pollution, all 
manner of state licenses, permits, charters, 
and certificates fall under the licensing 
provisions of Florida’s Administrative 
Procedure Act, F.S. Ch. 120. Not only do 
statutes and rules governing licensure 
change from time to time, but licensing 
agencies may also change their policies 
without resort to rulemaking and in the 
absence of statutory changes. 


Agency v. Licensee 

In license revocation cases, it may be 
unnecessary to reach any issue of retro- 
activity, if the misconduct alleged as the 
basis for disciplinary action occurred before 
licensure. Farzad v. Department of Profes- 
sional Regulation, 443 So.2d 373 (Fla. Ist 
DCA 1983). Falsification of the application 
may be grounds for revocation. Godwin v. 
Department of Professional Regulation, 
461 So.2d 226 (Fla. Ist DCA 1984) (reh. 
den. 1985). Although other prelicensure 
misconduct cannot be reached as such, acts 
‘committed before licensure may have 
resulted in a disqualifying status. 
Cirnigliaro yv. Florida Police Standards 
and Training Commission, 409 So.2d 80 
(Fla. Ist DCA 1982) (having been convicted 
of a misdemeanor involving moral turpi- 
tude). 

The mere passage of time is no bar to 
administrative prosecution. Landes v. 
Department of Professional Regulation, 
441 So.2d 686 (Fla. 2d DCA 1983), rev. 
den. 451 So.2d 849 (Fla. 1984). Neither any 
statute of limitations nor laches apply in 
disciplinary proceedings against licensees. 
Donaldson v. Department of Health and 
Rehabilitative Services, 425 So.2d 145, 147 
(Fla. Ist DCA 1983). 


Statute Changes 

License revocation proceedings have 
been analogized to criminal prosecutions. 
Kozerowitz v. Florida Real Estate Commis- 


Admunistrative Law 


Retroactivity in Licensing Cases 


The focus in disciplinary and administrative enforcement cases is on the licensee’s conduct, while the focus in 
application cases is on the agency’s conduct in disposing of the application. 


sion, 289 So.2d 391 (Fla. 1974); State ex 
rel. Vining v. Florida Real Estate Commis- 
sion, 281 So.2d 487, 991 (Fla. 1973); Bach 
v. Florida State Board of Dentistry, 378 
So.2d 34 (Fla. Ist DCA 1979) (reh. den. 
1980). Under this view, ex post facto consid- 
erations come into play. Disciplinary 
administrative proceedings against licens- 
ees may also be seen as resembling civil 
actions at law. With respect to civil actions, 
too, prospective effect is the norm. E.g., 
Van Bibber v. Hartford Accident & 
Indemnity Ins. Co., 439 So.2d 880 (Fla. 
1983) (“In the absence of clear legislative 
intent to make them retroactive, substan- 
tive statutes are prospective only.” 439 
So.2d at 883). 

Statutes stating new grounds for revoca- 
tion should not be given retroactive effect, 
Norman Curtis Lewis v. Criminal Justice 
Standards Commission, 462 So.2d 528 
(Fla. lst DCA 1985); Nechtman v. Saker, 
271 So.2d 26 (Fla. 3d DCA 1972), but the 
substantial restatement of an old ground in 
anew statute authorizes disciplinary action 
on the preexisting ground under the new 
statute. Drury v. Harding, 461 So.2d 104, 
108 (Fla. 1984); Solloway v. Department of 
Professional Regulation, 421 So.2d 573 
(Fla. 3d DCA 1982), rev. den. 430 So.2d 
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452 (Fla. 1983). With respect to statutory 
changes authorizing more severe penalties, 
see Department of Transportation v. James, 
403 So.2d 1066 (Fla. 4th DCA 1981) (statute 
enacted subsequent to conduct for which a 
career service employee was disciplined 
held unavailable to authorize consequences 


| graver than those contemplated by the 


statute in effect at the time of the derelic- 
tion). 


Same Statute, Different Policy 

The licensing agency has discretion in 
construing the governing statute, and may 
exercise that discretion in various ways. 
The agency may unilaterally promulgate 
an administrative rule; or honor a request 
for declaratory statement; or it may formu- 
late its policy ad hoc in final orders, entered 
on a case by case basis, including the very 
case in which it seeks license revocation. 

When neither rule nor statute disposes of 
a contention, the agency must choose 
between competing interpretations on the 
basis of the record developed in the pro- 
ceedings. All litigants may participate in 
making the record and “the agency’s non- 
rule policy is fair game for a party’s 
challenge both in the public and in his 
private interest.” McDonald v. Department 
of Banking and Finance, 346 So.2d 569, 
583 (Fla. Ist DCA 1977). In Bowling v. 
Department of ‘Insurance, 394 So.2d 165 
(Fla. Ist DCA 1981), the agency revoked 
an insurance agent’s license after proof that 
he had, inter alia, failed for two years and 
nine months to deliver return premiums. 
The First District Court of Appeal re- 
versed, holding that such a failure did not 
amount to “unlawful withholding” within 
the meaning of the statute, saying: 


[W]e differentiate between evidence which “sub- 
stantially” supports conventional forms of regu- 
latory action and evidence which is required to 
support “substantially” a retrospective charac- 
terization of conduct requiring suspension or 
revocation of the actor’s license. 


LLL 
Z 
A, 
: 


394 So.2d at 171. 

Elsewhere in the opinion, the court seems 
to focus on the severity of the penalty 
rather than on the purportedly retroactive 
character of the agency's interpretation of 
“unlawful withholding.” 

At the conclusion of formal administra- 
tive proceedings, the agency imposed a fine 
on a licensee in Anheuser-Busch, Inc. v. 
Department of Business Regulation, 
Division of Alcoholic Beverages and 
Tobacco, 393 So.2d 1177 (Fla. Ist DCA 
1981), a case of first impression arising 
under the tied house evil statute and rules. 
The hearing officer had recommended dis- 
missal of the agency’s notice to show cause 
for failure to prove facts making the statute 
or rules applicable. The First District Court 
of Appeal reversed the agency’s final order 
for want of “verification by evidence” of 
“nonrule policy,” but intimated that retro- 
activity as such was not a problem. Citing 
Florida Cities Water Co. v. Public Service 
Commission, 384 So.2d 1280 (Fla. 1980), 
the court indicated that a final order out- 
lawing a longstanding industry practice 
would have been proper, if there had been 
appropriate evidentiary support. But cf., 


Best Western Tivoli Inn v. Department of 
Transportation, 446 So.2d 1052, 1055 (Fla. 
Ist DCA 1984). 


Rule Subsequently 
Adopted inapplicable 

If an agency is free to discipline a licensee 
on the basis of a statutory interpretation 
enunciated for the first time in the final 
order imposing disciplinary action, it might 
seem that a rule duly promulgated subse- 
quent to an act or omission, but pursuant 
to a statute in force at the time of the 
conduct, would apply. In Anheuser Busch, 
Inc. v. Department of Business Regulation, 
Division of Alcoholic Beverages and 
Tobacco, 393 So.2d 1177 (Fla. Ist DCA 
1981), however, the court said that “rules 
make policy prospectively after notice, 
whereas orders extract policy from events 
viewed retrospectively.” 393 So.2d at 1181. 
Even though a rule becomes effective too 
late to be applied as such in a disciplinary 
or enforcement proceeding, it nevertheless 
embodies a statement of policy, policy 
which the agency is presumably free to seek 
to vindicate by adjudication, although there 
may be federal constitutional restrictions 
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on punitive administrative action, when 
there has been inadequate notice that the 
conduct complained of was proscribed. See 
Whisenhunt v. Spradin, 104 S.Ct. 404 
(1983) (Brennan, J., dissenting). But see 
SEC v. Chenery, 67 S.Ct. 1575 (1947). 


Applicant v. Agency 

The focus in disciplinary and administra- 
tive enforcement cases is on the licensee’s 
conduct, while the focus in application 
cases is on the agency’s conduct in disposing 
of the application. In license application 
cases, statutes in effect at the time the 
agency makes its decision apply, Bruner v. 
Board of Real Estate, 399 So.2d 4 (Fla. Ist 
DCA 1981), unless the agency is estopped 
by its agreement to the contrary, Depart- 
ment of Health and Rehabilitative Services 
v. Petty-Eifert, 413 So.2d 266 (Fla. Ist 
DCA 1983), by unconscionable delay for 
strategic advantage, Attwood v. State ex 
rel Buchert, 53 So.2d 101 (Fla. 1951); 
Goldstein v. Sweeny, 42 So.2d 367 (Fla. 
1949), or for some other reason. State 
Department of Environmental Regulation 
v. Oyster Bay Estates, Inc., 384 So.2d 891 
(Fla. Ist DCA 1980) (dictum). For an 
illuminating discussion of estoppel in a 
land use context, see Smith v. City of 
Clearwater, 383 So.2d 681 (Fla. 1980). 

Citing Annot., 169 A.L.R. 584 (1947) the 
Bruner court upheld an agency’s denial ofa 
license application, holding that the agency 
properly applied the statute “in effect at the 
time it made its decision,” 399 So.2d at 5, 
not the statute in effect when the applica- 
tion was filed. This is the general rule, 
although the matter is not entirely free 
from doubt. A recent exception to the 
general rule was the Petty-Eifert case in 
which the court held that an applicant fora 
midwife’s license should have the benefit of 
the statute in effect when she filed her 
application, notwithstanding a statutory 
amendment after the application was filed 
but before the agency had acted on it. In 
Petty-Eifert, the agency appealed an order 
invalidating a rule promulgated pursuant 
to a statute superseded after the rule’s 
adoption. After the statutory amendment, 
the agency had cited the challenged rule in 
denying the applicant licensure as a mid- 
wife. The Petty-Eifert court implicitly 
limited its decision to “the facts and circum- 
stances of this case,” which included a 
putative agreement between the parties 
that the old law would govern (although 
the court’s opinion does not mention this). 


Same Statute, Different Policy 
A policy shift subsequent to the filing of 
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an application for licensure may result in 
denial of the application. In McDonald v. 
Department of Banking and Finance, 346 


So.2d 569 (Fla. Ist DCA 1977), a lame’ 


duck comptroller had approved, with 
conditions, an application for authority to 
organize and operate a bank, but his 
successor revoked the conditional approval 
and entered an order denying the appli- 
cation, after formal administrative pro- 
ceedings. On appeal, the court seemed 
unconcerned that a shift in policy, unrelated 
to any change in rule or statute, might have 
accounted for different dispositions of the 
same application. Once the policy under- 
lying denial was articulated, the court 
upheld the agency’s action. McDonald v. 
Department of Banking and Finance, 361 
So.2d 199 (Fla. Ist DCA 1978), cert. den. 
368 So.2d 1370 (Fla. 1979). 


Rules in Force When Agency Disposes 
of Application Control 

The first McDonald case stands for the 
proposition that a license applicant is 
bound by “emerging policy not recorded in 
rules or discoverable precedents,” 346 So.2d 
at 582, even when the policy is first 
expounded only after the hearing has con- 
cluded. A fortiori, a rule duly promulgated 
after the application is filed, but before the 
hearing, binds the applicant. Grove Isle, 
Ltd. v. Bayshore Homeowners’ Associa- 
tion, Inc., 418 So.2d 1046 (Fla. Ist DCA 
1982), rev. den. 430 So.2d 451 (Fla. 1983). 
Contra, Sexton Cove Estates, Inc. v. State 
Pollution Control Board, 325 So.2d 468 
(Fla. ist DCA 1976). During proceedings 
on certificate of need applications in Turro 
v. Department of Health and Rehabilitative 


Services, 458 So.2d 345 (Fla. Ist DCA © 


1984), the agency applied an administrative 
rule that became effective during a recess of 
the final hearing. 

On appeal, the First District affirmed, 
but observed: 

We recognize that application of a newly 
enacted rule to proceedings which have com- 
menced prior to the rule’s effective date could 
raise due process issues if, for example, the rule 
stated a novel requirement with respect to which 
a party had not been given an opportunity to 
conform its proof. 

458 So.2d at 346. 

In another certificate of need application 
case, the agency applied a rule that took 
effect only after the hearing had concluded. 
Leesburg Regional Medical Center v. 
Department of Health and Rehabilitative 
Services, No. 83-156 (Jan. 27, 1984), 6 
FALR 1756. The parties knew that the rule 
had been proposed, however, and presented 
their cases accordingly. 


An application for permit, filed March 
13, 1978, was “deactivated” from September 
27, 1978, until March 30, 1979, in Grove. 
Isle, Ltd. v. Bayshore Homeowners’ Asso- 
ciation, Inc., 418 So.2d 1046 (Fla. Ist 
DCA 1982), rev. den. 430 So.2d 451 (Fla. 
1983). The agency adopted a more stringent 
water quality rule on March 1, 1979, inap- 
plicable by its own terms to any project “for 
which an application for a permit was filed 
and complete prior to March 1, 1979.” 
F.A.C. Rule 17-4.242(1)(e). “Grove Isle’s 
permit [application] was deemed complete 
by DER on 3 August 1979.” 418 So.2d at 
1048. The agency denied the permit applica- 
tion on grounds that it did not meet criteria 
set out in F.A.C. Rule 17-4.242, and the 
First District Court of Appeal affirmed. 


Applications for Reinstatement 

Whether a party whose license has been 
revoked is eligible to apply for reinstate- 
ment depends on the terms of the revocation 
order. Lawrence A. Longenecker v. Ralph 
D. Turlington, No. BA-30 (Fla. Ist DCA; 
Feb. 19, 1985). Where the revocation order 
is silent as to eligibility for reinstatement, 
the agency must consider reinstatement 
petitions if, at the time of revocation, 
“revoked licensees . . . (were), by established 
(agency) policy ... . , entitled to present 
petitions for reinstatement,” Griffith v. 
Board of Medical Examiners, 461 So.2d 
200 (Fla. ist DCA 1984), even if the agency 
has changed its policy subsequent to revo- 
cation. 

The criteria to be applied on the merits of 
an application for reinstatement will ordi- 
narily be the criteria the agency used for 
such purposes at the time of revocation. 
“[R]einstatement proceedings should be 
conducted pursuant to the law as it existed 
when the disciplinary action was taken.” 
Rogers v. Florida State Board of Funeral 
Directors and Embalmers, 455 So.2d 1070, 
1071 n.1 (Fla. Ist DCA 1984) (dictum) 
(citing In, re Turk, 307 So.2d 162 (Fla. 
1975); In re Bond, 301 So.2d 446 (Fla. 
1974); AGO 082-50 (July 18, 1982)) & 
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Imagine: 


You 


re about to launcha 


history-making condo conversion. 


There's just one little snag. 


8 a.m., Pacific Standard Time, July 3rd. 

That's when certain documents had to be recorded at 
the county recorder's office. Or the developer would have 
missed the settlement deadline for phase one of his 
550-unit condo conversion. One of the biggest ever on the 
West Coast. 

The problem? He wasn't able to deliver the last of the 
documents to us until midnight, the night before. It was 
our job to put them in recording order—all 2,350 pages 
of them—and get them to the recorder’s office on time. 

The solution? We put in an extra day's work that 
night, and were at the recorder's office at 8 a.m. sharp. 
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Whether your project is a condo conversion that 
makes history, or a single-family home that makes your 
day, call Commonwealth. Our service really can make 
a difference. 

For information regarding Commonwealth 
agency representation, contact: 


COMMONWEALTH LAND 
TITLE INSURANCE COMPANY 

A Reliance Group Holdings Company 

126 E. Lucerne Circle ¢ Orlando, FL 32801 
(305) 425-6121 « (FLA WATS) (800) 432-8518 


Environmental and Land Use Law 


The Need for a Development Plan under Chapter 380 


This article will examine the “development of regional impact” concept and suggest regulatory reform which 


may provide a measure of predictability for practitioners and developers. 


by Jeffrey Bercow 


Let’s suppose a client comes to see you 
regarding a problem he has with the devel- 
opment of his land. Several years ago he 
bought approximately 100 acres of undeve- 
loped land in an area with zoning that 
would permit office, industrial, or retail 
commercial development. He has platted 
40 acres, and installed road, water and 
sewer improvements on the platted land. 
Although he has sold two small unim- 
proved parcels of the platted land to third 
parties, he presently has no specific plans 
for further development of his land. De- 
pending on the opportunities that arise, he 
may sell all of the remaining land in bulk 
without improvements; he may sell the 
remaining land in 10-acre parcels without 
further improvement; he may perform 
some type of vertical construction on the 
land, and sell or lease to others; or he may 
simply continue to hold the property as a 
long term investment. 

Your client is concerned because some of 
his neighbors have been discussing the 
“development of regional impact” (DRI) 
concept, and he wants to know whether he 
must file an application for development 
approval of a DRI. He has no vested rights 
and does not wish to incur the time and 
expense for a binding letter of interpreta- 
tion. You tell your client you will get back 
to him shortly, although you are puzzled 
how he could have a DRI if he has no 
present development plans for his land. 

_ Practitioners who have faced similar 
questions have found that the applicable 
statutes, regulations, and reported cases do 
not address the question of whether a 
developer’s activities with respect to land 
constitute a DRI if the developer has not 
established any development plan for the 
property. The Department of Community 
Affairs (“DCA”) has not addressed the 
question, nor has it received any request for 
a binding letter of interpretation under the 
precise circumstances outlined above. 

Whether the development of raw land 
without a development plan constitutes a 
DRI actually involves two related inquir- 


ies: Is there “development” of the land, as 
defined by law? And if so, does such 
“development” have regional impact? The 
manner in which DCA addresses the 
second question appears to depend on the 
precise context in which it arises. This 
article will examine the “development of 
regional impact” concept and suggest regu- 
latory reform which may provide a mea- 
sure of predictability for practitioners and 
developers. 


The DRI Program 

In 1972, the Florida Legislature estab- 
lished the DRI program by enacting the 
Environmental Land and Water Manage- 
ment Act, codified in F.S. Ch. 380. The 
DRI program creates a procedure for the 
comprehensive assessment of develop- 
ments that substantially affect the citizens 
of more than one county. A DRI must 
obtain a development order from the appro- 
priate local government before beginning 
any site improvements. The regional plan- 
ning council provides regional input for the 
local decision, and the DCA administers 
and supervises the DRI program on the 
state level. 


Definition of “Development” 
A DRI is “any development which, 
because of its character, magnitude, or 


location, would have a substantial effect 
upon the health, safety, or welfare of 
citizens of more than one county.” The 
term “development” is further defined to 
include “the carrying out of any building 
activity or mining operation, the making of 
any material change in the use or appear- 
ance of any structure or land, or the 
dividing of land into three or more par- 
cels.”? Therefore, if a “development” is of 
such “character, magnitude or location” 
that it would affect regionally significant 
resources or facilities, it will be a DRI2 
However, because of the breadth of the 
“development” definition, DRI’s may in- 
clude developments in which the developer 
simply markets land to third parties, and 
only performs minimal or perhaps no ver- 
tical construction.* 


Particular Types of Development 

A developer’s installation of an “infra- 
structure” for raw land—that is, road, water 
and sewer work—probably falls within the 
statutory definition of “development” since 
such actions would likely constitute “the 
making of [a] material change in the use or 
appearance of . . . land.”5 Even if a 
developer does not perform infrastructure 
work, division of its land into three or more 
parcels for sale to others may also consti- 
tute “development.” The statute simply 
refers to “the dividing of land into three or 
more parcels,” and such division does not 
appear to be limited to formal subdivision 
pursuant to state law or local platting 
practices. 

If the installation of infrastructure for 
land constitutes “development,” or if the 
division of land into three or more parcels 
constitutes “development,” will such devel- 
opment of unimproved land be a DRI due 
to its “magnitude, character or location” 
even though the developer has no further 
development plans, or will a DRI result, if 
at all, only from subsequent vertical devel- 
opment of the land? One of the ways that 
DCA might confront this question is in the 
monitoring context. 
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Monitoring Context 

It is DCA’s policy to monitor (a) all types 
of development which exceed the numer- 
ical thresholds set forth in Ch. 27F-2, 
Florida Administrative Code, and (b) any 
development below such thresholds, if 
DCA “obtains information that such devel- 
opment may be a [DRI] because of its 
character, magnitude or location.”” In 
either event, DCA will notify the developer 
that a proposed development may be a 
DRI, and request information regarding 


the developer’s development plans.*® 

For the developer with a plan of develop- 
ment, it will be a relatively straightforward 
task to comply with the DCA’s monitoring 
request. However, a developer like the one 
in the hypothetical set forth above may find 
it impossible to “advise [DCA] as to his 
development plans” if he in fact has none. 
A DCA publication, “The Developments 
of Regional Impact Program Summarized— 
1984,” furnishes some insight into the 
DCA’s response to such a developer: 
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To avoid the threat of an enforcement action 
and consequent costly delay of development, the 
DRI status of a proposed development should 
be determined at an early point in the planning 
process. A developer should evaluate his prop- 
erty and development plans prior to beginning, 
any development activity. oo 


In some cases a developer will have to estimate 
the nature or scale of the project at buildout. For 
example, a developer may own a large tract, and 
expect eventually to develop all of it. Immediate 
plans, however, may include only platting and 
developing a small portion of the overall tract 
rather than a comprehensive master plan. Even 
SO, it is advisable to determine the DRI status of 
the entire property prior to beginning any devel- 
opment activity on the site. Otherwise, subse- 
quent development activity will face delay when 
it becomes apparent the larger tract is in fact a 
DRI and must comply with the DRI review and 
approval requirements. 


Even though it may be “advisable” for 
the developer to determine the DRI status 
of his land, he may not have done so at the 
time DCA is monitoring his development. 
How, then, can the DCA determine the 
“magnitude” or the “character” of the 
development if the developer claims to 
have no specific development plans? 

To the extent possible, DCA will attempt 
at the monitoring stage to determine the 
DRI status of a project by reviewing all 
available facts and circumstances relevant 
to the developer’s use of his land. These 
facts and circumstances typically include 
the zoning of the property (which is not 
conclusive because it may be flexible) and 
the following indicators: “the nature of 
development in the surrounding area, per- 
mits issued, restrictive covenants, and 
other preliminary plans.” If DCA does not 
have enough facts at the monitoring stage, 
or if such facts are inconclusive, DCA will 
consider as an additional factor the “poten- 
tial use” of the property.'° That is, if the 
developer has performed “development” 
on the land, but there is no clear develop- 
ment plan, then DCA would consider as an 
additional factor the potential use of such 
property, in accordance with local zoning 
codes and any applicable restrictive cove- 
nants. If such potential use would exceed 
any DRI presumptive thresholds then 
DCA would monitor the development.!! 

For example, if a developer’s land is 
located in an area permitting shopping 
center development, DCA would consider 
that potential use of the property exceeds 
DRI thresholds if (a) the area of the land 
exceeds 40 acres, or (b) the local zoning 
codes permit construction of a shopping 
center (i) which exceeds 400,000 square feet 
or (ii) with more than 2,500 parking spaces. 
If DCA cc.asiders the potential use and . 


= 


determines that the development is a DRI, 
it would be irrelevant that the developer 
claimed to have no actual plans to develop 
a shopping center, or that the developer 
had not yet performed any vertical con- 
struction.!2 By considering the “potential 
use” of the land, DCA reasons that it can 
address DRI issues with the original devel- 
oper, rather than with several of the devel- 
oper’s purchasers, each of whom may claim 
that the potential use of the parcel is below 
DRI thresholds. 


Binding Letter Context 

The “unplanned development” question 
can also arise in the context of a binding 
letter of interpretation of development of 
regional impact status. F.S. §380.06(4)(a) 
permits any developer who doubts whether 
his development would be a DRI to apply 
to DCA for a determination of the DRI 
status of his development. The developer 
must submit an application for the binding 
letter and furnish certain requested infor- 
mation to DCA.'3 The DCA can consider 
all information submitted by the developer 
and any other information “gathered and 
made part of the record” by DCA.'¢ If the 
developer does not furnish sufficient infor- 
mation for DCA to determine the DRI 
status of the project, DCA can simply issue 
a letter stating that the information pro- 
vided was insufficient to make the re- 
quested determination," or it may consider 
the “potential use” of the property.'¢ 

To date no developer has incurred the 
expense of requesting a binding letter of 
interpretation in which all or most of the 
vertical construction is unplanned at the 
time of application. However, the DCA 
has issued binding letters of interpretation 
in cases in which there are no present 
development plans for adjacent property 
under common ownership,'’ and in situa- 
tions in which a small portion of the 
development is unplanned. For example, 
in the Binding Letter of Development of 
Regional Impact Status for Boardwalk 
Caper, the developer’s proposed develop- 
ment consisted of 338 condominium units 
and a 254-slip marina, in addition to an 
“unplanned two-acre commercial area.” 
Even though the developer had not in- 
cluded this commercial area in the applica- 
tion for binding letter, the DCA aggregated 
it with the remainder of the development 
since it would “eventually be developed by 
the applicant.”!9 In considering the impacts 
of the project on regional transportation 
facilities, DCA requested the Florida 
Department of Transportation to calculate 
traffic generated by the project on a “worst 


case scenario which would include the 
adjacent commercial parcel.” The DCA 
accordingly found that the project, to- 
gether with potential use of the adjacent 
parcel, would substantially impact the 
regional transportation network. Although 
DCA accepted the developer’s assertion 
that it had no immediate plans to develop 
the adjacent property,” it did consider the 
“potential use” of the property in order to 
quantify the traffic impacts that might be 
generated by development on that parcel. 


The Need for a Development Plan 

Any present consideration by DCA of a 
property’s “potential use” has the status of 
emerging or incipient policy.2! However, 
such consideration appears to be concep- 
tually inconsistent with case law and prior 
agency statements emphasizing a plan of 
development as a prerequisite to DRI 
review. For example, in Compass Lake 
Hills Development v. Dept. of Community 
Affairs, 379 So.2d 376 (Fla. Ist DCA 
1979), the developer appealed DCA’s bind- 
ing letter determination that certain por- 
tions of its project were not entitled to the 
“vested rights” exemption”? from the DRI 
process. In affirming, the First District 


Court of Appeal observed that “the exis- 
tence of a development plan is of critical 


_ importance” in determining whether rights 


have vested: 


The plan shows what the developer intends to do 
with the land, and once the development is 
approved, what he is permitted todo... . It also 
serves as a basis for a ruling on any proposed 
modifications or changes . . .. Without a plan, 
neither the Department nor the local govern- 
ment can determine what the developer has the 
right to do, nor can either determine later 
whether the vested plan is being carried out.2? 
Although the Compass Lake court affirmed 
the necessity of a development plan in the 
vested rights context, its reasoning is 
equally persuasive in considering whether a 
development is a DRI. 

Further support for the “plan of develop- 
ment” emphasis is found in /n re: Petition 
of Island Investment Properties, Ltd. and 
Kabara Corp., N.V, 4 FALR 1735.A 
(August 9, 1982). The applicant wished to 
rezone its property to increase the use of 
the property to a level which would exceed 
certain DRI thresholds. Although the ap- 
plicant did not have any specific plan of 
development for the property, the appli- 
cant sought DCA’s opinion as to whether 
the “bare rezoning” of the property was 
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subject to DRI review. 

The DCA noted that in certain circum- 
stances a rezoning may constitute a “de- 
velopment permit” pursuant to F-.S. 
§380.031(3) and that an increased land 
usage may constitute “development” pur- 
suant to F.S. §380.04(2)(b). However, since 
not all development activity is of DRI 
magnitude, DCA reasoned that “it is neces- 
sary to determine that a plan to develop a 
development of regional impact exists be- 
fore the provisions of §380.06 are trig- 
gered.” The DCA found that the applicant 
had no development plan and concluded 
that the rezoning was not subject to DRI 
review. According to Island Investment, 
then, the determination as to whether “de- 
velopment” triggers DRI review should 
depend on whether there exists a plan to 
develop a DRI.*4 

Whether in a monitoring or binding 
letter context, DCA should determine 
whether a development is a DRI based on 
the developer’s plan of development. The 
plan of development reflects the devel- 
oper’s true intentions and those matters 
under his control. Consideration of the 
“potential use” of the property is only 
relevant to the extent that the potential use 
precludes development of a DRI. Other- 
wise, a large landowner may be penalized 
unfairly simply because his land could 
support a DRI.?5 


Existence of the Development Plan 

Whether a “plan of development” exists 
will depend on the facts and circumstances 
of each situation. The facts and circum- 
stances which DCA should consider are: 
(1) any marketing or other preliminary 
plans of the developer indicating attempts 
to establish a particular type of develop- 
ment; (2) past sales by the developer of 
portions of its land; (3) any vertical con- 
struction on the land by the developer or its 
purchasers; (4) any permits issued to the 
developer; (5) whether the infrastructure is 
particularly comp tible with a particular 
type of development, or is generic; (6) 
whether the division or platting of the land 
is particularly compatible with a particular 
type of development, or is generic; and (7) 
recorded restrictive covenants or unre- 
corded building restrictions. The DCA 
should consider the “potential use” of the 
developer’s property only if such use pre- 
cludes development of a DRI. Based upon 
such review of the facts and circumstances, 
DCA can determine whether there is a plan 
to develop a DRI. 

By considering a “plan of development” 
with respect to raw land, DCA will be 
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reviewing the developer’s actual intent. 
Consideration of “potential use,” other 
than as suggested above, might unfairly 
require a large landowner to submit to DRI 
review simply because his land is capable of 
supporting a DRI. The DCA should either 
promulgate a rule adopting the “plan of 
development” review, or “expose and eluci- 
date” its incipient policy through adjudica- 
tory orders.26 By doing so, DCA will 
eliminate much confusion in this area and 
provide developers with flexibility to de- 
velop their properties in response to chang- 
ing circumstances. BJ 


'FLA. STAT. §380.06. 

2FLA. STAT. §380.04(1). 

3Ch. 27F-2, F.A.C., sets forth certain guide- 
lines to be used in determining whether a parti- 
cular development is a DRI. These rules identify 
12 types of developments which may be DRIs, 
including residential developments, shopping 
centers, office parks, and industrial parks. The 
tules also establish certain numerical standards 
for each type of development, to be used as a 
presumptive threshold in determining whether 
the development is a DRI. These thresholds 
serve only as presumptive guidelines, and are not 
conclusive determinations of DRI status since 
location and character are also considered as 
indicia of regional impact. 

4For example, in General Development Corp. 
v. Div. of State Planning, 353 So.2d 1199 (Fla. 
Ist D.C.A. 1977) the court upheld the DCA’s 
binding letter determination that a proposed 
development was a DRI. According to the 
developer’s former general counsel, the majority 
of the project consisted of lot sales without 
vertical construction. Telephone conversation 
with attorney Wayne Allen, November 6, 1984. 
The proposed development in Compass Lake 
Hills Development Corp. v. Dept. of Commu- 
nity Affairs, 379 So.2d 376 (Fla. Ist D.C.A. 
1979) appears to have been similar to the General 
Development Corp., project, and portions of the 
Compass Lake Hills project were held to be 
subject to DRI review. 

SFLA. STAT. §380.04(1). 

$Id. 

7FAC RULE 9B-16.16(6). 

°The Developments of Regional Impact 
Program Summarized-1984, DCA Publication, 
p. 3. While the quoted language appears to be 
directed toward determining the “character” of 
the use, the factors are equally applicable to a 
determination of the “magnitude” of the use. 

Telephone conversation with Diana Swaya- 
Crane, DCA, Bureau of Land and Water Man- 
agement (“BLWM7”), January 2, 1985. The term 
is the author’s. 

''Telephone conversation with Sarah Nall, 
DCA, September 5, 1984; telephone conversa- 
tion with Brian Teeple, BLWM, September 25, 
1984; conference with Luann Rains and Thomas 
Beck, BLWM, October 17, 1984. See also tele- 
phone conversation with Sharyn Dodrill, South 
Florida Regional Planning Council, August 30, 
1984. 

'2 However, if the developer had a plan limit- 
ing development to a level below DRI thresh- 
olds, the DCA would review the developer’s plan 


in order to determine whether the development 
has regional impact. Conference with Brian 
Teeple, BLWM, November 20, 1984; telephone 
conversation with Sarah Nall, DCA, December 
19, 1984. 

'5FAC 9B-16.16(3). 

'4FAC RULE 9B-16.16(4). 

'SFAC RuLe 9B-16.16(13); Fria. STAT. 
§380.06(4)(a). 

‘6 Telephone conversation with Diana Swaya- 
Crane, BLWM, January 2, 1985. 

'7 In re: Marshall Creek, File No. BLID-484- 
023 (March 23, 1984); and In re: Chafai Build- 
ing, File No. BLID-484-012 (November 21, 
1983). The DCA did not consider the adjacent 
property in either binding letter. 

'8 File No. BLID-984-037 (June 13, 1984). 

'9 See General Development Corp. v. Div. of 
State Planning, 353 So.2d 1199, 1208 (Fla. Ist 
D.C.A. 1977). 

20It is DCA’s policy to accept the developer’s 
statement that he does not have any develop- 
ment plans for his property, unless DCA has 
contrary evidence. Telephone conversation with 
David L. Jordan, attorney to DCA, March 26, 
1985; conference with C. Laurence Keesey, senior 
attorney for DRI matters, DCA, October 17, 
1984. 

21See McDonald v. Dept. of Banking and 
Fin., 346 So.2d 569, 581 (Fla. Ist D.C.A. 1977); 
General Development Corp. v. Div. of State 
Planning, 353 So.2d 1199, 1209 (Fla. Ist D.C.A. 
1977). 

22FLA. STAT. §380.06(18), formerly 
§380.06(12). 

23379 So.2d at 379 (citations omitted). 

24 At least one DCA official concurs that there 
must be a “plan of development” in order to 
trigger DRI review. Conference with attorney C. 
Laurence Keesey, cited in footnote 20. 

25 Of course, it would still be DCA’s responsi- 
bility to aggregate ostensibly separate develop- 
ments for DRI review when appropriate. General 
Development Corp. v. Div. of State Planning, 
353 So.2d 1199, 1208 (Fla. Ist D.C.A. 1977). 

26McDonald v. Dep’t. of Banking and Fin., 
346 So.2d 569, 584 (Fla. Ist D.C.A. 1977). 
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